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INTRODUCTION OF RESTORATIVE JUSTICE
IN THE UKRAINIAN LEGAL SYSTEM

EXECUTIVE SUMMARY
INTRODUCTION

Since 1994 the Ukrainian Centre for Common Groud@@G) has built and strengthened
individual and institutional capacity in Ukraine teal with conflicts constructively and
cooperatively. UCCG launched the restorative qastinitiative in 2003 to develop and
institutionalize the movement to reform the judigactor in Ukraine. UCCG developed pilot
programmes in Victim Offender Mediation (VOM), tlmdest, most widely used, and most

research-based expression of restorative justigivnand several Regions of Ukraine.

Independent evaluators Betty Vos, Ph.D., Mark Unmtpih.D., and Toran Hansen, M.S.W.
from the Center for Restorative Justice & PeacentgpKICRJ&P), University of Minnesota,
USA, conducted an external evaluation of the Rasitgg Justice Initiative between April, 2004

and February, 2006.
FINDINGS AND RECOMMENDATIONS

1. Who participates and why? In five regions, a total of 29 victim-offender matbns in

chiefly minor offences had been completed by thé eihnthe evaluation period. Reasons that
victims participated included to help the offendeosreceive restitution, to learn what happened,
and because solving problems peacefully is padenfiocracy. Reasons offenders participated
included to work out restitution, to apologize, repair relationships, and to impact court

proceedings.
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+ Recommendation: Because many participants weradrenotivated to work out their
differences together outside the courtroom, VOM cHar a safer and more balanced

option for facilitating this process.

2. How does VOM work in the regions? In all five regions, the VOM programmes operate
through written and verbal agreements with locatipe officials, typically judges and/or
Ministry of Interior Inspection officials. Thera icurrently no statutory provision for VOM in
Ukrainian law, so each region has developed its mfgrral procedures in coordination with the
cooperating officials. All regions provide in-perspreparation of offenders who are interested,
followed by in-person preparation for victims. Adgions conduct respectful and well organized
mediation sessions. When agreements result, tlieeysaially entered into the court records and
judges consider them in the sentencing processe drftire mediation process is typically

completed within two to three weeks of the initiaflerral.

+ Recommendation: Some measure of regional fleybtit meet differing regional

situations has proven valuable and should be preser

3. How do the VOM participants evaluate it? Feedback from participants is very positive and
meets or exceeds the results found in similar rognes in other nations. Satisfaction is high
and participants would recommend VOM to othersimilar situations. Participants reported

feeling that the process is balanced, that mediatoe impartial, and that the mediators do a
wonderful job. Both victims and offenders wererertely grateful that the programme is free of
charge. They also appreciated that the mediatrocegure results in an official agreement

which can become part of the court record.

+ Recommendation: The strong positive evaluation&©M participants increase the

likelihood that VOM can expand in Ukraine as citigdbecome more aware of it.
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4. What do legal system representatives think about VOM? The legal system representatives
who were interviewed were very favourable toward3W concepts. In addition, those who had
direct contact with functioning VOM programmes wérghly positive about those programmes.
Respondents think VOM can reduce caseloads foregidmd inspectors, can better meet the
needs of crime victims, can resolve conflict ampegsons who live in the same community, can
better reintegrate the offender into the commuraty can help protect juvenile offenders from
inappropriately harsh punishments and incarceratiGtespondents felt there might be some
negative reactions from Police officers and Ministof Interior Inspectors, whose job
performance currently tends to be measured by tingbers of “successfully prosecuted cases.”

Respondents also indicated that some lawyers rbgpposed to VOM.

+ Recommendation: UCCG should utilize the positiactiens of justice system officials
in their public relations campaign. It should alsmrk to develop ways to help other

justice system officials develop stake in VOM.

5. What wer e the immediate outcomes of VOM? Fifty eight percent of the cases referred were
evaluated as suitable for mediation. Seventeerepenf these mediable cases were convened in
a mediation meeting. Ninety percent of the mestingsulted in an agreement between the
victim and the offender. Fifty eight percent oétagreements resulted in payment of material
damages to the victims. Major reasons that redeceses did not meet in mediation included
insufficient contact information, advice of lawyaret to participate, refusal of the offender to
admit guilt, and lack of interest in meeting. Fmmpleted mediations, mediators rated the
relative achievement of the goals of positive clasngn emotional state, acceptance of
responsibility and apologies (offenders), and usi@deding of the situation and forgiveness

(victims). Across all meetings and all particimgnnediators assessed that such goals were fully
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met between roughly sixty and seventy percent eftilne. These immediate outcomes are very

impressive for a new programme initiative operatmgn amorphous legal environment.

+ Recommendation: A major factor impeding successéadiation of referred cases is lack
of sufficient information to contact the partied.egislation will need to clarify and
improve referral procedures. Until that time, UCQ&ogramme staff will need to

continue creative solutions to referral procedurelgems.

6. Does the VOM model effectively implement restorative justice principles? Data on
restitution agreements and feedback from parti¢cgoamovides evidence that VOM is largely
successful in repairing harm. Participation isadle voluntary for both offenders and victims.
The VOM process successfully addresses the neatlpdHticipants have identified, to the extent
possible. While active involvement of the partangs is most often the case, sometimes juvenile
offenders are less involved and it is their paremkt® have primary involvement. Explicit
community representation in the VOM process isgmes some regions but not in all, although
the mediators themselves are functionally volustegrd serve in part as representatives of their

communities.

+ Recommendation: UCCG mediators should continueeteeldp creative ways to hold
juveniles accountable within the constraints ofreat Ukrainian juvenile law. Potential

National legislation to regulate VOM in Ukraine sHd provide for such accountability.

7. What are the primary factors that facilitate or impede the expansion of restorative
justice VOM in Ukraine? The two major barriers that currently impede thpassion of VOM

in Ukraine are the lack of national legislationsnction and regulate VOM, and a general lack
of public awareness about the VOM process. Cupé¢nhé VOM programmes that are part of

the UCCG Initiative are functioning outside the land are largely dependent on the good will

Introduction of Restorative Justice in the Ukramiaegal System
May 2006
Vi



of the justice system professionals who have agir@edoperate with the regional programmes.
Other barriers include the possible resistanceofeskey players in the justice system identified
above. Major factors that can facilitate the fartdevelopment of victim offender mediation in
Ukraine, in addition to an appropriate law and @éased public information, are that many

citizens and justice system officials are very suppe of the idea once it is explained to them.

+ Recommendation: UCCG should continue its efforts dtaft appropriate VOM
legislation and to expand public awareness of mediee justice and victim offender

mediation.
CONCLUSION

The UCCG initiative in restorative justice victinffender mediation has produced positive
results in a very short period of time. The highisgaction of VOM patrticipants, the favourable
responses of justice system officials, and the essfal implementation of restorative principles
in the mediation programmes bode well for the feitof restorative justice in the Ukrainian legal
system. These findings provide a strong foundatwnUkraine and UCCG to work towards
increased public awareness of VOM and towards imelgation of appropriate national

legislation to sanction and institutionalize itagtice.
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INTRODUCTION OF RESTORATIVE JUSTICE
IN THE UKRAINIAN LEGAL SYSTEM

FINAL REPORT

|. RESTORATIVE JUSTICE AND VICTIM OFFENDER MEDIATION

Restorative justice is a movement that began irtiNamerica in the mid-1970’s and is
currently developing throughout the world, inclugliEurope (East and West), Russia, Asia,
Africa, South America, Australia, New Zealand, asdael/Palestine. In 2001 the European
Union adopted a resolution in support of the redbee justice practice of victim offender
mediation and requiring that member states inclpa®sisions for implementation of victim
offender mediation in their national legislation March of 2006, and in 2002 the United
Nations passed a resolution endorsing restoraistecg.

The most succinct definition of restorative justiseoffered by Howard Zehr (2002),
whom many consider to be the leading visionary anchitect of the restorative justice
movement. His seminal bodkhanging Lense&ehr, 1990) provided the conceptual framework
for the movement and has influenced many thousaridpolicy makers and practitioners
throughout the world. According to Zehr (2002):

Restorative justice is a process to involve, to ékent possible,
those who have a stake in a specific offence andotiectively
identify and address harms, needs, and obligatiorder to heal
and put things as right as possible.

The primary stakeholders that Zehr speaks of aanthividual victim and their family,
the victimized community, and the offender and rtHamily. The state and its legal justice

system clearly have an interest as a stakeholdsr.tive needs of those most directly affected by
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the crime come first. Wherever possible, opportesifor direct engagement in the process of
doing justice, through various forms of dialogue eentral to the practice of restorative justice.

Victim Offender Mediation (VOM) is the oldest, mostdely used, and most research-
based expression of restorative justice. VOM psaeess that provides interested crime victims
the opportunity to meet the offender with a traineeldiator in a safe and structured setting, with
the goal of holding offenders directly accountafioletheir behaviour while providing important
assistance and compensation to the victim. Victamesable to let the offender know how the
crime affected them, to receive answers to questibay may have, and to be directly involved
in developing a restitution plan for the offenderbe accountable for the losses they incurred.
Offenders are able to take direct responsibilitly tfreeir behaviour, to learn the full impact of
what they did, and to develop a plan for making raaseto the person(s) they violated. While
there exist certain procedural differences ancediffices in terminology in implementing VOM
across different courts and national settings,oferall approach and procedure is quite similar
in a wide range of venues.
Il. RESTORATIVE JUSTICE IN EASTERN EUROPE AND UKRAINE

The practice of Restorative Justice in Easterropiis a relatively new phenomenon.
The nations that have recently gained independéooe the former Soviet Union, as well as
those that were dominated by it, are still in thecpss of forming their justice systems and
deciding how Restorative Justice could fit intontheélhese nations have traditionally utilized
highly punitive justice systems and state stabilias been of the highest priority during this
period of uncertainty. Therefore, the transitionRestorative Justice processes has taken time.
An impetus for the change to Restorative framewddtsjustice has been the high rates of

incarceration in the region and high levels of dedgsm resulting in overcrowded prisons.
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Nations that desire partnership with the Europeamoi) are also encouraged to make such
reforms to conform to European standards (Slezgk2®@4). While the region as a whole faces
these concerns, each country within the regionteasvn unique cultural and political obstacles
to overcome in bringing Restorative Justice to saitteterogeneous part of the world (Herczog,
2004; see Appendix A, “Restorative Justice in Baskirope”).

In addition to the concerns outlined above, soméhefcommon challenges in bringing
Restorative Justice to Eastern Europe are: passhizens used to paternalist, centralized
policies, low levels of trust in Non-Governmentalg@nizations, resistance among professionals
in the justice systems, lack of pilot projects taldh from or evaluation projects to learn from,
high levels of instability and crime to be contalpa traditional lack of cooperation between
agencies, media supporting punitive measures, & tc state legitimacy, corruption in
government and the justice system, a lack of infdiom and translated materials, and a lack of
funding (Slezakova, 2004). Hence, there are forbl@labstacles to getting the legislative
change and societal support to bring Restoratiggciuto the region.

There have been significant strides in bringirigrahtive sentencing approaches to many
post-Soviet nations in spite of strong sentimeowgard using harsher and harsher punishments.
Alternatives to prison time, community service, lpabon, and mediation (including Restorative
Justice) have been added to the traditional puresitsnof serving time in a prison or in a
“Gulag” (a long-term prison work camp). The couasrivary in their level of support for such
changes.

In 1997, Poland became the first of the formedyist Eastern European nations to
change its penal code to include mediation forricet cases; an amendment in 2003 expanded

the range of its use. The Czeck Republic (200®]deva (2003) and the Slovak Republic
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(2004) followed shortly after with criminal code andments sanctioning the use of mediation.
In Russia, a Center for Legal and Judicial Reforms vestablished in 1996 to implement
restorative justice and mediation, although thex® lieen no change in Russian law (Fliamer and
Maksudov, 2000). Hungary and Romania have alswdoted the practice of mediation to
varying degrees but have not yet passed legislapexifically sanctioning its use.

Evaluation efforts have begun in several countded are most extensive in Poland,
which reports high victim satisfaction, high agresmrates in meditated cases, high rates of
agreement fulfillment, and a decrease in recidivisates for juveniles who participated in
mediation. The Russian program worked chiefly witveniles and reported positive results in a
majority of cases; the Slovak Republic also rembhigh rates of agreement in cases that were
mediated.

In Ukraine, a penal code amendment in 2001 incdusleme provision for the use of

restorative justice for first time offenders withnor offences. —
Ukrainian Judge: “Though

mediation, a small
community comes to know
that they can solve the
problems themselves. Tt
themselves are empowered
not only the state.”

In April, 2004, the Ukrainian Supreme Court issuad
“Resolution of the Plenum of the Supreme Court’npoting

the use of Restorative Justice and creating pravssior the

further use of Restorative Justice in juvenile sa3ée Code
of Criminal Procedure, however, holds no specifiovgsions for the use of mediation (see
Appendix B, “The Ukrainian Legal System?”).

Though the National Government is charged withreseing the use of Restorative
Justice in the Ukraine (Restorative Justice Consart2006), present initiatives to implement
Restorative Justice in the Ukraine have been lethéyUkrainian Centre for Common Ground

(Koval, 2005, Miers & Williemsens, 2004, Search @vmmon Ground, 2006, & Wright, 2005).
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In order to facilitate this implementation, the @erhas formed partnerships with: the Ukrainian
Supreme Court, the Ministry of Justice, the Mirjstf Internal Affairs, the Ministry of Family
and Youth Affairs, the Academy of Prosecution Gdfidche Academy of Judges, and the
Darnitskiy and Desnyanskiy District courts in Kieas well as with local professionals and
foreign experts (Koval, 2005, Koval, 2004, Miers\&illiemsens, 2004, Search for Common
Ground, 2006, & Wright, 2005).

The following brief history of the Ukrainian Irdtiive in Restorative Justice is excerpted
from “Introducing Restorative Justice in the UkraimLegal System” by Roman Koval and Vira
Zemlyanska, February, 2005.

Since 1994 the Ukrainian Centre for Common Grogd@CG) has built and
strengthened individual and institutional capadity Ukraine to deal with conflicts
constructively and cooperatively. Informing all &fCCG’s work is the vision of
transforming Ukraine by cultivating a sense of gat/ and personal stake in the future
of Ukrainians and by promoting the attitude andlskiecessary for them to identify and
solve their problems and conflicts in a peacefd aon-adversarial way.

The UCCG is a programme of Search for Common Gtpuagistered as a
Ukrainian Philanthropic Organization. Within thisobder vision, UCCG has launched
the restorative justice initiative to develop andtitutionalize the movement to reform
the judicial sector in Ukraine. This project hasemesupported by the Institute for
Sustainable Communities with co-funding from thetiBm Embassy in Kiev in 2003-
2004. European Commission has been supporting @@veint and implementation of
restorative justice model in Kiev and 5 region®J&faine during 2004-2005.

The pilot project is now implemented in Kiev andrégions of Ukraine in
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partnership with the Supreme Court, Academy of @dadilinistry of Justice and General

Prosecution Academy of Ukraine. This provides ettgportunities for UCCG and

Ukrainian Legal System officials to evaluate andnitar the process. The project is

divided into five phases and run over three years.

During phase one, the pilot model was designedstablish a set of rules and
procedures by which cases are outsourced and b0 #&anumber of practitioners
(mediators) in victim-offender mediation. In additj in this first phase of the project a
web site (www.commonground.org.ua) was created t@ttains information on
restorative justice and its development processUkraine. Phase two saw the
implementation of the system as a pilot projectDiarnitskiy District Court in Kiev.
Phase three included an assessment of the piloélnamdl presentation of results at an
evaluation seminar, as well as the developmenhefréport with recommendations for
the future.

During Phase Four, UCCG established pilot mediatiotiatives in seven regions
(Oblasts) of Ukraine: Crimea, lvano-Frankivsk, Ktiay Kyiv, Lugansk, Lviv and Odessa. Two
of these initiatives, Lviv and Odessa, did not léasngoing programmes. An additional two
initiatives have since been established in Chekniarsd Sumy.

Phase five, which is the focus of the presentntepacompasses an evaluation of the five
pilot programmes that have the longest history &rdwhich there is the most complete
information: Crimea, lvano-Frankivsk, Kharkiv, Kyand Lugansk.

In the city of Kyiv, UCCG operates the pilot pragime from its central office. In
Crimea it established a UCCG Regional Office torapethe program. In the remaining three

regions, UCCG established cooperative relationsknfih local organizations to operate the
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programmes, as follows:
Ilvano-Frankivsk:Faith in the Future” Legal Organization for orphans
Kharkiv: “Young People for Democracy” public centre

Lugansk: “Lugansk Oblast Mediation Group”

1. PROGRAMME EVALUATION OBJECTIVESAND METHODOLOGY
The Ukrainian Centre for Common Ground (UCCG) retee the assistance of outside
evaluators to assist with its Phase Five goal efuating the results of the test period.
UCCG contracted with the Center for Restorativgtida & Peacemaking (CRJ&P), University
of Minnesota, USA, to assess the process and oetcafthe initiatives in restorative justice in
Ukraine. CRJ&P Director Mark S. Umbreit made aitiah visit to Ukraine in May, 2004 to
meet with UCCG Director Roman Koval and develop éhgectives and methodology for the
study.
The initial primary objectives of the evaluationree
« To study and evaluate the functioning opportunitiesictim-offender mediation (VOM)
in Ukraine
+ To study and evaluate the developed mechanismabetation between mediation
organizations and legal system offices
« To study and evaluate the consequences of VOMdaarticipants
Additional objectives, if possible, included théidaving:
+ To study and evaluate the short term impact of V@Mhe legal system in Ukraine
« To study attitudes of legal system representativédestorative Justice ideas
« To study and evaluate societal needs in restoratstece programmes
Not all objectives could be adequately investigatethin the time constraints and resources

available for the evaluation. The following lidt grimary research questions was developed by

the evaluation team and the UCCG Programme Director
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. Who participates in the Victim offender mediatfgrocess and why?

. How does the victim offender mediation processkwin each region? (Similarities and
differences)

. How do the participants in the mediation proesduate it?

. What do legal system representatives think abiatitn offender mediation?

. What were the immediate outcomes of the victifermler mediation process?

Does the victim offender mediation model effeglly implement restorative justice

principles?

7. What are the primary factors that facilitateirapede the expansion of restorative justice

victim offender mediation in Ukraine?

N -

o uhw

The CRJ&P research team of Betty Vos, Ph.D., Maribreit, Ph.D., and Toran Hansen,
M.S.W. conducted the evaluation between April, 2@l February, 2006. In collaboration
with the UCCG staff, the research team designedrakwdata collection instruments that were
filled out by UCCG programme staff and VOM partaipgs. This data collection was
coordinated by the UCCG Project Design, Monitoramgl Evaluation Coordinator. In February,
2006, Betty Vos conducted a ten day site visit yivkand three regions of Ukraine to complete
the data collection.

Table 1 outlines the planned data sources that designed to answer each of the above
guestions. The main focus of the evaluation iSURKCG programmes in five regions: Crimea,
Ivano-Frankivsk, Kharkiv, Kyiv, and Lugansk. Besausome data is available from other
regions, it is included in charts and discussiorapgropriate in assessing the overall UCCG
initiative and the prospects for victim offender diagion in Ukraine. Table 2 provides an
overview of the actual sources of data that weneeldped and collected over the two year
course of the project evaluation and the regionsvfuich each data set is available. Appendix

C, “Summary of Data Sources,” describes each oflthie sets in more detail.
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TABLE 1

Ukraine Research Plan for Evaluation of
Victim Offender Mediation Programmesin Five Regions
May, 2004, modified February, 2006

Research Questions Data Collected Data Sources Data Instruments Data Analysis
1. Who participates in the | Client Demographics Mediation clients Participant log sheets | Qualitative
Victim offender mediation | Reasons for | Registration forms Coding schedule for | Quantitative
process and why? participation Mediators record data
Interview schedule
Mediator focus group
2. How does the victim | Project mechanisms Registration forms Coding schedule for | Qualitative
offender mediation process | & accomplishments Programme staff record data
work in each region? | Project activities Mediators Mediator reports
(similarities and differences) Mediator focus group
3. How do the participants | Expression of client | Mediation clients Written Questionnaire | Qualitative
in the mediation process satisfaction or Interview schedule Quantitative
evaluate it? dissatisfaction - Likert scales
- Open ended
4. What do legal system | Expression of | Police Interview schedule Qualitative
representatives think about satisfaction or | Prosecutors - Likert scales Quantitative
victim offender mediation? dissatisfaction Defence attorneys - Open ended
Judges
5. What were the immediate | # of referrals Programme records | Coding schedule for | Quantitative
outcomes of the victim | # of individual pre- record data
offender mediation mediation sessions Mediator evaluations
process? # of mediation of preliminary
sessions meetings and
# of restitution mediation meetings
agreements
Amount/and type of
restitution
6. Does the victim offender | Attitudes of victims, | Programme records | Review of all project | Qualitative
mediation model effectively | offenders, parents, | Participants data
implement restorative | mediators, and | Mediators Mediator evaluations
justice principles? programme staff Programme Staff of preliminary
Criteria: meetings and
-Repair of harm mediation meetings
-Active involvement of V/O Open ended interview
-Involvement of affected schedules
community Mediator focus group
-Voluntary participation
-Meeting needs of V/IO
7. What are the primary Programme staff Case studies Qualitative

factors that facilitate or
impede the expansion of

restorative  justice victim
offender  mediation in
Ukraine?

Mediators
Justice System
representatives

Open ended interview
schedules

May 2006
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TABLE 2

Data Sources for Ukrainian Evaluation of
Victim Offender M ediation Programmes

REGION Justice system | Programme | Case | Programme Participant | Personal Personal Mediator
representative | question- study | Narrative and visit, visit, justice | participated in
participated in | naire/ 2005 | November mediator participant system and | February 2006
survey registration 2005 question- interviews programme focus group
Spring and | form  data naire results | February staff
Summer 2004 | chart November 2006 interviews
July, 2005 2005 February
2006
Chernivci 4
Crimea v v v
(Bakhchisaray)
Crimea v v v v v v v v
(Krasnogvardeisky)
Ivano-Frankivsk v v v v v v v v
Kharkiv v v v v v v v
(Dergachi)
Kyiv v v v v v v
Lugansk v v v v v
Lviv v v
Odessa v v
Sumy v
V. FINDINGS

Question 1. Who Participates | n the Victim Offender M ediation Process and Why?

Data gathered to help answer this research guestituded the summary statistic sheets

provided by seven regions (Appendix D),

programnaeratives provided by five regions

(Appendix E), case studies and qualitative intevgiecovering ten mediation cases in five

regions (Appendix F), and information from focuswgp discussions held with mediators from

nine regions (Appendix G). At the time of the duaive data collection, twenty-nine total cases

were reported to have completed mediation acras$JDCG regional programmes. Thus the

ten cases for which qualitative data is availaldmpgrise about a third of the total universe of

UCCG mediations. However these cases cannot b&roed as representative since they were
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not randomly selected.

Demographic informatian

Quantitative demographic data on programme ppéids was not available. Never the
less it is clear from qualitative case data andnfrmediator information that victims and
offenders represent a wide range of socio-econataittis. Victims included owners of large
corporations, small independent business operdtmssywage government workers, and school
students. While many offenders came from econdiyickeprived and socially disorganized
situations, many did not. In particular, offendedso caused accidents that resulted in harm or
loss of life came from many social strata. Mosthe regional UCCG mediation programmes
focus on juvenile offences, and a majority of tlses on which there is information about the
age of the offender were cases involving juveniferaers.

Demographic information from the ten qualitatiase studies is as follows:

Gender All ten qualitative cases involved male offenders

Crimes
Burglary four
Theft two
Fraud one
Leaving in danger one
Banditry one
Damage to car one

Relationship of Victims and Offenders
Six cases involved crimes between persons unknowsné another previous to
the crime.
Two cases were between neighbours.
Two cases were between friends/acquaintances.

Age of offenders
Seven offenders were clearly juvenile
One offender was an 18 year old.
Two offenders were adults.

Reasons for participating in victim-offender meidint

Introduction of Restorative Justice in the Ukramiaegal System
May 2006
11



Participant reasons for choosing whether or nopddicipate in mediation were only
available in the ten qualitative case studies,nterviews with justice system officials, and in
information from mediators. Because of the quilieanature of this data, it is not possible to
present numbers or percentages of persons repgeanicular reasons. Both victims and
offenders participated for a wide range of reasand,the regional programmes have maintained
flexibility to support participants in meeting theindividual goals, when these goals are
consonant with restorative justice principles.

The following reasons were reported in the tenitaieve cases (some participants gave
more than one reason):

Victim reasons:

To help the offenders and prevent future behavyiooblems = five

To receive compensation = two

Unknown = three

Offender reasons:

To lighten or reduce the sentence = five

To be accountable and offer compensation = two

To live peacefully/restore relationship = two

Unknown = two

Combining the information from all sources, thewere several reasons that were
reported by both victims and offenders: To follopvan earlier efforts to settle difference, but to
do so (a) with an impartial trustworthy third paayd (b) in a situation where a legally binding
agreement can be affixed to the court record, abdither party has recourse if the agreement is
not followed; to engage in a process that is notugd, where no one can buy off or bribe the
other side; and to be good neighbours and nothsistjle.

There were additional reasons that were only effday victims: to help the young people

(including, share the impact of the crime, receare apology, and anything else the victim

thought might help the young person straightenaot not commit repeat offences); to keep the
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offender from having to go to prison; t
Crime Victim: “I wanted to let the offend
receive restitution, compensation for losses;know what happened, and | hope it will
help him change. His grandparents are
because “even a bad peace is better than aot healthy. They live near us. | wish w
is best for him and for thetn

good war;” to have questions answered ané

learn what happened; and because it's part of demogcsolving problems ourselves, and
empowerment.

Additional reasons reported by offenders includedwvork out restitution, including both
the amount of compensation and the means and deh&iupayment; to apologize; for the
victim to withdraw petitions for damages so the rtamase can be closed or a sentence can be
suspended or softened; and to repair the relatipngth a friend

The ten qualitative case studies also provideralow into the phenomenon of attempts
by the parties to work out their differences owtsad the formal justice system. In five of the ten
cases, neither party had attempted to negotiaaerange settlement before coming to mediation.
In one case, the offender contacted the victimr &fte initial preparatory session with the
mediator and attempted to settle without mediatitre victim (who had requested the
mediation) refused and insisted on meeting onlynwinediators were present. In four cases the
parties had made some effort made to settle the lwefore it was referred to mediation. Efforts
were initiated by the victim in three instances dydthe offender’'s family in one instance.
Payment had already been made in two of these bgdbe time the case came to mediation. In
all four cases, at least one party remained uffiggtifrom these private settlement efforts and
either sought or agreed to mediation in order tivaiat a more satisfactory resolution.

Reasons for not participating

While reasons for refusal were not a specific foofi the research questions, they are
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offered here because they can be useful in impgovéaierral and participation rates and in
shaping public information campaigns. In other VO#fudies, victim reasons for not
participating included feeling the crime was towiél to be worth the time, feeling fearful of
meeting the offender, wanting the offender to haversher punishment, feeling that too much
time had elapsed, and having already resolvecksthei(Coates, Burns & Umbreit, 2002).

The UCCG mediator focus groups and the Programmestipnnaires provided some
insight into the range of reasons that personsseefuparticipation in the Ukrainian VOM
program. Both victims and offenders were unfamiiéth the concept of VOM and sometimes
did not trust it even after it was explained tonthin initial telephone contacts or preparation
meetings. Lawyers sometimes advised both victimd affenders against participating.
Sometimes parties preferred to attempt to work greblem out by themselves without any
“official” representation or assistance, and somes one or both parties lived too far away
(work was sometimes carried out by telephone i fases). Victims sometimes didn’t want to
be bothered or didn't feel the losses they susthinmere worth the time and effort of
participating. For offenders, some refused to admilt and some were advised by lawyers not
to admit guilt. Some offenders wanted more defiaiassurances about what the court would do
if they agreed to participate.

Question 1: Conclusions

« In five regions, a total of 29 victim-offender mations had been completed by the end
of the evaluation period.

« Offences included leaving in danger (Article 138galing (Article 185), house breaking
(Article 185 clause 3) robbery/ pillage (Article A&lause 1, clause 2), banditry

(Article 187), and fraud (Article 190).
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« Persons from a wide range of socioeconomic statuscpated in the UCCG VOM
programmes.

+ Reasons that victims participated included to hied¢poffenders, to receive restitution, to
learn what happened, and because solving probleatefully is part of democracy.

+ Reasons offenders participated included to workrestitution, to apologize, to repair
relationships, and to impact court proceedings.

« Many participants were already motivated to work heir differences together outside
the courtroom.

- Recommendation: Because many participants are direamotivated to work out their

differences together outside the courtroom, VOM afer a safer and more balanced option

for facilitating this process.

Question 2. How does the victim offender mediation process work in each region?
(Similarities and differences)

Several data sources were utilized to addressqtestion. Programme Coordinators
provided two sets of data about their programmBsa (Programme Summary Chart from seven
regions in July, 2005 outlining basic procedured @noviding statistics on the numbers of
referrals, the numbers of cases closed without ignto mediation, and the number of
completed mediations (Appendix D), and (2) a Progn@ Narrative from five regions in
November, 2005 describing procedures in more dgsgibendix E). In addition, the first author
spoke with programme staff in five regions andmvigaved victims, offenders and justice system
officials in four regions during the February 205 visit.

Similarities
Time frame for mediationAll regional programmes deliver the service vewickly, once a
Introduction of Restorative Justice in the Ukramiaegal System
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referral has been made. Four programmes repdrthibaypical time frame for mediations

from referral to completion is two to three week=or one program, it takes about a month,
and for one, from two weeks to two months. In mamstances this short time span is
necessitated by the time limits placed on courtgdares.

In-Person preparation of participantsThe Programme Summary Chart data for all prognam
(Appendix D) reports that preparation is conduategerson. There have been occasional
necessary exceptions to this protocol when a vicéifuses to meet in person, either because
of living too far away or because of not wishingsfgend the extra time required. In those
instances preparation has been carried out chisflyelephone. Participants in all ten
gualitative case studies personally met with théiater for about an hour in preparation for
their mediation. In these meetings they learnesllthe program, its procedures, and its
potential benefits and risks, they received answertheir questions, and they reached a
decision about whether or not to participate in mgoh with the other party in their
situation.

Mediation procedures The mediation meetings are similar across alg@mme sites and are
consistent with internationally recognized VOM piples and practice. Mediation meetings
are held at a neutral place mutually agreeableh¢oparticipants, usually the programme
office but sometimes a location more convenient garticipants. Mediators introduce
themselves and the participants and offer intramtyatemarks, including the purpose of the
meeting, an overview of the process, the groundsruand the role of the mediator. The
process then turns to sharing the stories of tlteepaabout the criminal situation and its
impact on their lives, typically beginning with thvectim. The parties discuss the damage

that was caused and explore ways of repairing dineadie or otherwise resolving the conflict.
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If the parties agree to a future course of actibae,mediator helps them to draw up a contract
outlining the plan which they then sign. In caségere court action is still pending, the
contract is submitted to the court as part of thsecrecord. Monitoring of agreements is
carried out by the VOM programme staff.

Types of cases consideréekhe list of types of crimes considered for madiats quite similar
across all programme sites. In addition, all ppogmes appear to be open to non-criminal or
non-court referred cases, whether self-referregferred through informal channels. This is
very important because it allows for the use of iawgzh at a prevention stage.

Differences

Referral Source differenceéccording to the Programme Summary Charts (R0{5), lvano-
Frankivsk and Lugansk primarily receive their redés from the Services for Minors. The
three other programmes primarily receive referdaisctly from court.

Referral procedure differences A problem that was described repeatedly during first
author’'s 2006 site visits to the regional programangethat technically, information about
pending court cases is not supposed to be shatbdpaities who are not part of the formal
justice system. The regional programmes vary tyr@athe creative solutions that have been
developed to circumvent this problem so that medsatan make contact with victims and
offenders.  Where referrals come from judges theree been fewer problems. Where
referrals come from other sources, there is unaiedstbly less willingness to circumvent the
law. In Ivano-Frankivsk, Services for Minors hagsllthis problem by giving information
about mediation and the mediator to the partiesemeguraging them to contact the mediator

themselves.

Whether the programme is limited to juveniles ot: nim Crimea (Krasnogvardeisky), Kharkiv
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(Dergachi) and Lugansk, the criminal justice media are limited to juvenile cases.
Lugansk reports that it also takes referrals framosls. In Ivano-Frankivsk and Kyiv, both
juvenile and adult offenders are served in the icihjustice mediation program.

Who is included in the mediations:In all programmes, the victim(s) and the offenfsleare
invited to participate in the mediation meetings.juvenile cases, the juvenile must have a
“legal representative” present. Most often thigspe is a parent, but it may be a
grandparent, other relative, or another approprdatelt. One programme reported that it
attempts to include relevant community represergativhere appropriate.

Question 2 Conclusions

« The preparation and mediation process deliveredhbyfive regions is similar across
programmes and is consistent with internationadlgognized VOM principles and
practice.

« Services are delivered in a timely fashion.

« The major structural differences between programaresthe sources of their referrals,
referral procedures, whether or not they are lichite juveniles, and the extent of
involvement of community representatives.

-  Recommendation: Some measure of regional flexiiditmeet differing regional situations

has proven valuable and should be preserved.

Question 3. How do the participantsin the mediation process evaluateit?

The major data sources for this question were witten questionnaires that were
provided in both Ukrainian and Russian for fivetbé programme regions (Ilvano-Frankivsk,
Kharkiv/Dergachi, Krasnogvardeisky, Kyiv and Lugkns The first questionnaire was

administered to victims, offenders and participgsupport persons after their initial preparatory
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meeting with mediators, and the second was adranedtafter the mediation was completed.
Data is not available on how many participants dad fill out questionnaires, or on what
proportion of those who responded were supportopsts Copies of the questionnaires in
English are provided in Appendix L.

Participant Evaluation of the Preliminary Meeting:

Complete results of the participant evaluationsthair preliminary meeting with the
mediator are provided in Appendix H. In the firggions, a total of 26 victims and victim
support persons provided feedback on the prelimimaeeting with the mediator. 77% felt
better after this meeting; 85% felt all their quass had been answered; 100% felt fully or partly
comfortable during the meeting, 100% were compfetelpartly satisfied with the results, and
62% would recommend that others in similar situgiparticipate.

Among the 46 offenders and offender support perssho evaluated the preliminary
meeting, 89% felt better after the meeting, 87%d#Itheir questions had been answered, 100%
felt fully or partly comfortable during the meeting8% were fully or partly satisfied with the
results of the meeting, and 76% would recommentldtieers in similar situations participate in
the program.

Participant Evaluation of the Mediation Meeting

Complete results from the participant post-medratguestionnaires are provided in
Appendix H Regarding victims, twenty two victinagd victim support persons completed
evaluation questionnaires following their mediatimaretings, with the following results: 100%
were fully or partly satisfied with the mediatioasult; 100% felt fully or partly comfortable
during the mediation procedure; 91% felt the mexdiateated them fully equally with the other

party; 91% would recommend the procedure to othrermilar situations; and 86% reported
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that they felt better about the criminal situatiohowing the mediation.
Twenty seven offenders and offender support persmompleted evaluation
guestionnaires following their mediation meetind€0% were fully or partly satisfied with the

mediation result; 100% felt fully or partly comfabie during the mediation procedure; 96% felt

the mediator treated them fully equally with the
Offender: “Thanks to the person who

other party; 89% would recommend the procedufemediated for us, we paid in a peaceful
way. It was a very good conversation. |If

to others in similar situations; and 93% felt the we hadn’t done this it would have gone
very differently for me.”

other party’s attitude towards them had changed

for the better.

Information from qualitative interviews

The qualitative interviews provide some insightoirthe range of reasons behind
participant satisfaction ratings. Participantsorggd feeling that the process was balanced, that
mediators were impartial, and that the mediatoi$ aiwonderful job. Both victims and
offenders were extremely grateful that the programvas free of charge. They also appreciated
that the mediation procedure resulted in an offiagreement which could become part of the
court record.

These results do not mean that everything was #modn the few places in the
gualitative interviews where participants reporsesine degree of dissatisfaction, it was related
to behaviour by the other party in the conflict,byr other components of the justice system.
These elements led to more moderate assessmesdtisfhction with the mediation outcome as
compared to the highly positive evaluation of thediation process. However, participants
understood these factors to be outside of the progrcontrol. All seven participants who were

interviewed would recommend mediation to others whight find themselves in similar
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situations.

In summary, participants who provided feedbackewneery satisfied both with their
initial contacts/meetings with programme mediatars] with their mediation meetings. UCCG
participants’ satisfaction ratings meet or excdez dverage satisfaction ratings of most victim-
offender mediation programmes. Across the 85 miaiffender dialogue evaluation studies the
CRJ&P research team has previously reviewed, tijpiegght or nine out of ten participants
report being satisfied with the process and witk tlesulting agreement (Umbreit, 2001,
Umbreit, Coates and Vos, 2002; Umbreit, Vos & CeaB906).

Conclusions for Question 3:

« Participants who evaluated their mediation expegereported consistently high results
that meet or exceed the results found in otheraimrogrammes in several nations.

« There are no apparent differences in participanisfaation levels across UCCG
programme regions.

- Recommendation: The strong positive evaluationsVOM participants increase the

likelihood that VOM can expand in Ukraine as citigdbecome more aware of it.

Question 4. What do legal system representatives think about victim offender mediation?

Data for this question is drawn from two main s®&st Nine justice system
representatives were interviewed in the summer0O®2by the UCCG Programme Evaluator;
these results are summarized in Appendix I, “Surgro&d2004 Legal System Interviews.” One
of these, and an additional eight justice systepresentatives, were interviewed by the first
author in the February 2006 site visit to UkraitmEse interviews are summarized in Appendix J,
“Summary of 2006 Legal System Interviews.” Thus thtal sample of seventeen legal system

representatives included 4 Judges, 5 officials f@envice for Minors, 4 Inspectors, 2 officials
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from the Department of Children, Families and YoquthInvestigator and 1 Mediator. In
addition, mediators in the February 2006 Focus @sobad comments on interactions with
lawyers.

Discussion in this section will examine legal systrepresentatives’ opinions about
mediation in general, perceptions of their regidd@ICG mediation programmes, and comments
about the roles of other legal system represemmtivQuestion 7 will take up their perceptions
about factors that support and impede victim oféndnediation in Ukraine, and their
recommendations for the elements that should baded in future legislation.

The 2004 interviews explored interviewee percep@iabout crime, about victims and
offenders, and about the potential for mediati@xl nine respondents were positive about the
potential usefulness of VOM in the Ukrainian justisystem and wanted to see it expanded.
They spoke of its potential to reduce caseloadgufiges and inspectors, to better meet the needs
of crime victims, to resolve conflict among persamso live in the same community, and to
reintegrate the offender into the community. Salve¥spondents particularly felt that mediation
would help protect juvenile offenders from inappiafely harsh punishments and incarceration.

The 2006 interviews focused chiefly on interviewepinions about mediation,

assessment of the mediation programme in theiUkrainian Judge: “The mediations are
conducted to make it easier for me to
region, perceptions about barriers that might preve decide on a case. By the time it comes

_ o to me, it's calmer, like when water has
more widespread use of mediation, andcome to a boil and you take the lid off

to let the steam out.’
recommendations for expanding its use. As in 2004,

the system representatives who were interviewece vedlr highly invested in the mediation
process. All interviewees in the 2006 sample wawelved in referring cases to their local

mediation programmes and were very glad that symogramme had been developed.
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Eight of the Justice System Representatives whe méerviewed in 2006 responded to a
set of six questions about mediation utilizing fibkowing Likert scale:

5. Strongly agree

4. Agree

3. Neither agree nor disagree

2. Disagree

1. Strongly disagree
All were very positive about mediation, would like see mediation expand, and had positive
feedback about the programmes in their local regiRasults are summarized in Table 3 below.
The two respondents who gave lower ratings on duredive felt that training needs to be
ongoing, and that additional training is particlylareeded in legal matters.

TABLE 3

LEGAL SYSTEM REPRESENTATIVES
OPINIONS ABOUT MEDIATION

Question Average
1. | think victim offender mediation is a good idea 5.0
2. | would like to see victim offender mediation expand in my district. 5.0
3. | would like to see victim offender mediation expand in Ukraine. 5.0
4. 1 think the local programme in my district is doing a very good job. 5.0
5. I think staff of the local programme are well trained 4.6
6. | am comfortable referring cases to the local program. 5.0

The justice system representatives who were ie@ed had varying opinions about how
other justice system officials might react to tdea of mediation. Some felt police would be
opposed because they tend to measure their “sticbgsthe percentage of cases that are
successfully prosecuted with a guilty verdict, anddiation as it is currently structured can
easily reduce that percentage. Some felt lawygghtrfear losing fees. In terms of lawyers who
represent victims, others felt that since they@a®l if the case settles, they wouldn’t lose any
money and they would have to do less work to bamgse to an agreement. In terms of lawyers
who represent offenders, however, some felt theyldvetand to lose a great deal, especially if

referrals to mediation can be made earlier in th&tige system process. Many offenders
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wouldn’t need legal representation if an agreemantbe worked out in mediation.

Mediators in the 2006 focus group meetings notemt tawyers sometimes advised
juveniles against admitting guilt and/or recommehtigat victims not participate in mediation.
They reported a variety of other forms of resistafitom lawyers, but also described many
successful interactions and felt that a strongipubformation campaign would help to produce
a more positive response from lawyers in general.

Conclusions for Question 4

+ Seventeen Legal System Representatives are highbufable towards victim offender
mediation and its potential contribution to the &lkran Justice System

« There is mixed opinion about the potential for sanpfrom police, from lawyers, and to
some extent from investigators, all of whom migbtgeive that they stand to lose if
mediation becomes more prevalent.

- Recommendation: UCCG is fortunate to have sucmgtsupport among the judiciary and

other legal system representatives in the Programeg@éons. These persons can serve as

resources in disseminating information about medmtparticularly in speaking to others

who are in similar administrative positions. lilmbe important to continue efforts to

discern where resistance lies, and to target sgeaiformation campaigns at the potential

pockets of resistance.

5. What wer e theimmediate outcomes of the victim offender mediation process?
Data to answer this question comes from statisépsrted by the regional programmes,
and from the ten qualitative case studies.

Quantitative Data

Quantitative data on the immediate outcomes oMO process is available from two
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different points in time, and the categories ofilade information differ somewhat across the
two data sets. Therefore both data sets are egamiere.

The first data set consists of all seven sites riygorted case statistics through July of
2005 (Appendix D) In this data, summarized belowTiable 4, all seven initial regional
programmes reported the numbers of cases refayrdtein for mediation, the number of cases
closed in the preparation stage, and the total eurabmediations conducted. A total of 297
cases were referred, of which 20 came to mediatayran average ratio of 7%. The range was

quite wide, from a low of 2% to a high of 63%.

TABLE 4
Regional Programme Summary Statistics, July 2005

Region Cases Cases closed Mediations Percentage of

referred in preparation completed referred cases that

stage met in mediation

Crimea 8 1 5 63%
Ivano-Frankivsk 40 10 4 10%
Kyiv 202 65 4 2%
Lviv 4 3 1 25%
Lugansk 6 4 2 33%
Odessa 27 26 1 4%
Kharkiv 10 7 3 30%
TOTAL 297 116 20 7%

The second data set consisted of all cases rejpoai® the participating regions through
January 1, 2006, reported in Table 5 below. Feog@ammes were unable to provide statistics
on the total number of referrals, so the ratio efdrations to referred cases in this data set cannot
be calculated. However this data provided thetaddil data points of the number of cases that
were evaluated by mediation programme staff asogpiate for mediation, the number of
mediation agreements, and the number of agreentleatsancluded some type of payment of

material damages.
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TABLES
Regional Programme Summary Statistics January 1, 2006

Region Cases | Number Cases | Number | Percent off Number Number of
referred | of closed | of mediable | of agreements
mediable | in media- | cases that mediation | including
cases prepa- | tions met in| agree- material
ration mediation | ments damages
stage
Crimea/ Bakhchisaray n.a. 2 1 1 50% 1 1
Crimea/ Krasnogvardeisky| n.a. 6 - 6 100% 6 3
Ivano-Frankivsk 40 14 10 4 29% 4 3
Kyiv 226 90 86 4 4% 4 3
Lviv 14 14 11 3 21% 3 --
Lugansk 15 15 12 3 20% 1 1
Odesa n.a. 8 7 1 13% 1 --
Kharkiv n.a. 13 7 6 46% 6 4
TOTAL 295 172 134 29 17% 26 15

n.a. = not available

Of the 295 cases that were referred, 58% were e@eppropriate for mediation, and
17% of these were successfully brought to a mexfiatheeting. Among cases that came to
mediation, 90% resulted in agreements, and 51%etases (58% of the agreements) included
payment of material damages to the victims.

At first glance, one programme stands out as “naffstient” on both of the data charts
above; in the July 2005 statistics, Crimea medi&®&% of the total cases referred and in the
January 2006 statistics, it mediated 100% of thediaible” cases. This is important information
and we will return to it shortly. However, it wallbe a mistake to assume that the programme
with the highest ratio of completed mediation caseseferrals is necessarily the “best” or the
“most efficient.” The ratio is a measure both lué tases mediated, and of the cases received. A
programme that is receiving few referrals but miljaa large portion of them will score high
on such a measure, regardless of the reason that feferrals are coming in.

Any number of extraneous factors can affect theliat®n ratios reported above. It
could easily be that the programmes with the highembers of referrals (and hence with some
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of the lowest percentages of completed cases)hameptogrammes in which mediators and
programme staff spend the most effort locating scrdening a wide range of potential cases. It
could also be that other factors swell the refarahbers, such as referral of inappropriate cases,
referral of cases without accompanying contactrmédion, or inappropriate communication of
programme goals and purposes to the referred bggastice system officials.

The underlying questions should be (a) are prograsiincreasing the likelihood that the
cases that are being referred are appropriate aaddhbie, and (b) are programmes succeeding in
being able to bring such appropriate cases to iahon meeting.

The answer to both questions appears to lie partiyhether the screening of appropriate
cases is being “out-sourced” — that is, handleadny programme staff — or being conducted by
mediators. The two programmes with the highest oftcompleting mediable cases are both in
the position of having excellent judicial systenpgort services to screen cases for them. In
Crimea (Krasnogvardeisky) there is a single juddm ws especially invested in the mediation
process and who regularly screens and selects chsedelieves would be appropriate for
referral. In addition to performing this assessmgrocess, she hands over fairly complete
information on the cases to the mediation stafhisTstands out in contrast to the reports of
mediators from several other regions that it isfidift even to obtain sufficient contact
information on referred cases, much less any adtditidata on the crime or the situation.

In Kharkiv (Dergachi), the programme with the setdmghest rate of completing
mediable cases, there is an experimental Modelnilev€ourt Programme that offers intensive
services at the point when the juvenile offendeeferred to court. The programme has trained
Experts in Juvenile Probation who meet with allgnNe cases, assess their various service

needs, and introduce mediation if that is deemgogpiate. Cases are only referred to the

Introduction of Restorative Justice in the Ukramiaegal System
May 2006
27



mediators if they are appropriate and if the partiave agreed to participate.

Mediator Data:

Mediators in the five primary UCCG programme regiocompleted written
guestionnaires after their preliminary meetingshwiictims and offenders and again after their
mediation meetings. A summary chart of these mesg®is available in Appendix K, “Mediator
Evaluation Data in Five Regions in Ukraine.” Qiums$ focused on whether or not such goals
were met as positive changes in emotional stategpsance of responsibility and apologies
(offenders), and understanding of the situation famdiveness (victims). Across all meetings
and all participants, mediators assessed thatgoals were fully met between roughly sixty and
seventy percent of the time.

There were some exceptions to these figures. UBecaf the small total number of cases,
not too much should be made of such differences,itbis perhaps noteworthy that in the
preliminary meetings, mediators more often felt hifenders had experienced a positive change
in their emotions (65% of the time) than had vidif@5% of the time). A more striking
difference is evident in the mediators’ assessmeintse mediation meeting results. Mediators
felt that offenders had understood the impact ef dhminal situation over the victim’s life in
56% of the cases, while they felt that offenderpsup persons had such an understanding in
100% of the cases.

Qualitative Data

Qualitative data on the immediate programme out&dotused on the resolution that
resulted from the process of mediation. Participasinsistently reported that the monetary
agreement didn’t fully cover the cost of the dansamgethe victim, but in each such instance the

victim was satisfied that the agreement was the ibeould be under the circumstances. In
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some cases this was due to ability of the offenolgray. In others it was because the victim’s

primary motivation was to help the offender, ratti®an to receive payment, so the victim set

payment at a level that might help teach the ofterallesson, rather than at the level of cost
incurred. In some instances a result was thainvieind offender could once again live as

peaceful neighbours. Sometimes victims felt tHitgnalers had changed some, but not as much
as they hoped; one victim noted that the offendes quite young and might still be changing for

the better.

Conclusions from Question 5

+ Fifty eight percent (n=172) of the cases referredenevaluated as suitable for mediation.

« Seventeen percent (n=29) of these mediable cagescarvened in a mediation meeting.

« Ninety percent (n= 26) of the meetings resultednnagreement between the victim and
the offender.

« Fifty eight percent (n=15) of the agreements resuih payment of material damages to

the victims.

Regional Programmes vary greatly in their ratiomefliated cases to referrals.

-  Recommendation: A major factor impeding success@diation of referred cases is lack of

sufficient information to contact the parties. Istation will need to clarify and improve

referral procedures. Until that time, UCCG programa staff will need to continue creative

solutions to referral procedure problems.

6. Does the victim offender mediation model effectively implement restorative justice
principles?
Five criteria were identified as indices of thdeefive implementation of restorative

justice principles in the VOM programmes: repditharm; active involvement of victim and
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offender; involvement of the community that has rbémrmed; voluntary participation; and
meeting the needs of victim and offender. Bothngjtetive and qualitative data are examined to
answer this question.

Repair of harm

As reported above, 52% of the mediation meetimgs58% of the agreements arising out
of the mediation meetings resulted in compensatmhe victim for some portion of their
material losses. Data has not been kept on offemd®r actions that might lead victims might
come to feel compensated, nor is there any quandétdata on the reasons many mediations do
not result in material compensation. However, dngwon the satisfaction data reported above
under Question 3, 77% of the victims and their suppersons who provided feedback were
fully satisfied with the outcome of the mediatioeetings, and the remaining 23% were partially
satisfied.

Information from the qualitative interviews withctims can shed some light on these
figures. The four victims who were interviewedt fdlat harm had been repaired to the extent
possible, and in instances where they wished ma@ been done they did not fault the
mediation process or its facilitators for that gemb. They typically felt that the most was
accomplished that could have been, given theiiquéar circumstances. For example, the total
amount one victim could ask for was limited by wipalice wrote down when they came to
investigate the burglary; they didn’t include adirhosses on their list.

The qualitative interviews also clarified that somctims asked for less than their total
damages because they felt the offender would bblerrta pay more. Moreover, three of the
four victims who were interviewed had as a primagson for participating that they wished to

have a helpful impact on the offender. In suchations, many victims felt that harm had been
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repaired if an offender was moved by the encouotehange. Material losses often became less
important as a criterion for such victims.

Active involvement of both victim and offender

Reports received from Mediators and Programme dioators documented that as a
general practice, victims and offenders were alstivevolved in the preparation meetings, in the
decision about whether or not to participate, amdieveloping any agreements that emerged
from the mediation sessions. The ten qualitatases confirmed that victims who participated
in mediation were actively involved in coming upthvithe terms of any agreement that was
developed, and that they felt they had a say intitheng and location of the meeting, to the
extent possible.

The picture regarding offenders is somewhat lesar ¢ Offenders who were adults (three
of the ten qualitative cases) were definitely asyvinvolved in the mediation process and in
decisions about its outcome from start to finishowever, Ukrainian law limits accountability
for juvenile offenders and requires that a legaresentative (usually a parent or other relative)
act in their stead. As a result, among the sewueanjle cases that were part of the qualitative
sample, the extent of active involvement of twatled juvenile offenders was compromised in
part or in full. One juvenile was still in remapdson when the mother met in mediation with
the victim, agreed to a compensation amount, ardtitha compensation to the victim. A second
juvenile attended the mediation meeting with histhmg but his mother agreed to the
compensation amount and paid it, and there wadamofpr him to reimburse her.

Data is not available on the extent to which thieblem of active involvement for
juvenile offenders has occurred across the redteot)CCG mediations. However data from the

mediator evaluations, reported above under Quedjomay further underscore the need for
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additional attention to this domain. Mediatorsessed that after the mediation meetings,
offender support persons understood the impadtettime on the victim in 100% of the cases
(of a total of 11 support persons), whereas theyessed that offenders had such an
understanding in only 56% of the cases (of a witdlB offenders).

Involvement of the community that has been harmed

Extent of community involvement has historicallgelm one of the most elusive and at
times controversial criteria for assessing thetirdarestorative nature of an intervention. In
some forms of victim offender dialogue, such as ynaeace keeping circles and some variants
of group conferencing, community members are relfimvited to participate even if they are
not previously known to the specific victim or afféer. In victim offender mediation,
historically there has been less inclusion of sugthtive “outsiders” to the specific crime. The
need for the presence of additional representatifethe community will always need to be
balanced against the stated and perceived neetleeofictim and the offender in any given
situation.

One often utilised index of community involvemeist the presence of volunteer
mediators who are community members and who offeir time and energy as part of their
investment in their community. It could be queséd whether the mediators in the UCCG
programmes can technically be called volunteergesit is clear that in each region, volunteers
receive a small stipend for each mediation thejlifai®. However, closer examination reveals
that the stipend does not come close to meetingexipenses of carrying out the mediator’'s
responsibilities. Because the mediators in factat® considerable time and effort, they can be
understood to be virtual volunteers, and in thiasee they serve as representatives of the

community.
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There is yet another way in which the community‘irs/olved.” In the qualitative
interviews, both victims and offenders spoke im®iof such hoped-for outcomes as being good
neighbours, keeping peace in the community, andgbable to greet one another again in
friendship. It was clear in a number of instantest at least a part of the motivation for
participating in mediation was to build and maintmommunity — to repair the breach in
community that had been caused by the crime.

Beyond these more general indices of communitplirement, only one of the regions
reported more extensive efforts to include in thedliation meetings additional representatives of
the community. This characteristic of the prograanimCrimea was discussed under Question 2
above. This is a restorative justice characterigtat could be improved through additional
effort and creative responses in the regional prognes.

Voluntary participation

Participation appears to be completely voluntary the part of both victims and
offenders. Due to the special circumstances oérralf offenders in Ukraine are highly
motivated to participate, because they seek toupdss the victim to withdraw a petition for
recovery of damages once the offender has paidyaead upon amount. With such an official
agreement, their sentence is likely to be “softéredsuspended. All seven participants in the
gualitative interviews made a special point to tiblé investigator that they had not been
pressured to participate in any way.

Meeting the needs of victim and offender

Mediation is focused on the needs that victims afidnders express. In the UCCG
programmes, these have tended to be single categeqys, chiefly compensation for victims

and a resulting agreement to withdraw any furthmrricpetitions against the offender for the
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incident under mediation. As interest in and ustirding of mediation expands, it may be that
participants will bring a greater range of needshtable. At least one juvenile offender who

was interviewed felt the victim should have takenetto listen to his story, for example, and

stated that if he himself had been the victim, loeile have wanted to hear what the offender had
to say.

Conclusions for Question 6

« For new programme initiatives, the UCCG regional W(programmes are quite
commendable for their level of meeting the critefiar restorative justice.
Participants feel that harm has been repairedymnscand most offenders are actively
involved, there is a reasonable level of commuimyolvement, participation is
clearly voluntary on the part of both victims anifenders, and participants largely
report that their needs have been met.

« Active involvement of juvenile offenders is problatic in some situations.

« Recommendation: UCCG mediators should continue dweeldp creative ways to hold

juveniles accountable within the constraints ofreat Ukrainian law. Potential national

legislation to regulate VOM in Ukraine should prdgifor such accountability.

7. What are the primary factors that facilitate or impede the expansion of restorative
justice victim offender mediation in Ukraine?

Data sources to answer this question come from l¢ggal system representative

Ukrainian Judge: “It needs to be
institutionalized and have a structure
so we can be public with it in our
criminal procedure ... The most
important thing is that we put the trusi
of this society in the institution of
mediation.”

interviews, the mediator focus groups, and
formal and informal conversations with

programme staff in four regions. The two majqr

barriers can be summed up in three simple
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words: legislation, and public information. Thés® barriers are interactive with one another.

Mediators, judges, inspectors, staff from ServitmsMinors, and UCCG Programme
Coordinators all spoke of the great difficulty gamg out the mediation programmes under
current laws. Law does not permit the very exclkawn§ information that would enable
mediators to make contact with potential partictpan

The current laws have a problematic impact on ateh in other ways as well. First,
the Ukrainian judicial system has been set up tovéey efficient, and there are stringent
requirements for how much time can elapse betwdestacourt hearing, when a charge is laid,
and the next hearing, when the results of the iiyegson are reported and a sentence is given.
This tight time frame is a major reason the UCCGQliat@n programmes deliver their services
in such short order. The programmes that are wgrigith court-referred cases do not receive
referrals until after the first court hearing, ahthe mediation outcome is to have any impact on
the offender’s consequences, it must be completémtd the next hearing, so it can be entered.

Second, as discussed under Question 6 above,ateerestrictions on the ways in which
juveniles can be held accountable for their crimip@haviour that make it difficult to fully
involve them in the mediation process. Third, oaaase has been given a first hearing, there is
no way to close it. A verdict must be entered.sehtence can be suspended or lightened, but
must be issued if guilt has been proven, evenifnhlaas been repaired by the offender. And
fourth, lack of a law specifically defining and tggting mediation creates a great general barrier
towards its implementation.

Other barriers were also mentioned frequently.ckLaf public awareness was named
over and over, often in conjunction with the impatthe absence of a regulating law. Some

spoke of lack of enough mediators and lack of fngdi Some raised the question of where
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responsibility for prevention ought to be lodgeidgcs historically none of the components of the
justice system has taken on that role:

Interviewees in both the 2004 and the 2006 legstiesn representative interviews were
also asked what they thought would most facilitdte implementation and/or expansion of
mediation services. In consonance with the regmabove, the most frequent response was, “a

”

law.” Second, naturally, was public informatiohere was considerable feeling that many
ordinary citizens as well as legal system repredimet would be in favour of mediation if they
knew more about it.

Recommended components to be included in the mgpsldéon

Many interviewees had suggestions about what ghbelcovered in the new laws to
establish and regulate victim offender mediatioifhere was consensus on the following
elements, among persons who mentioned them.

The law must clearly define the concept of victiffeoder mediation.

The law must specify who may be a mediator and iy of training and/or certification
there will be.

The law must provide access to referral informatiery early in the process, at the pre-court
investigating stage, so that unnecessary filingsdaoirt procedures can be prevented, and
so that referrals do not depend solely on pers@atationships.

The law must specify the respective proceduraltsigih the parties.

The law must provide for the duty of the mediatorgport back to the court.

The law should make it obligatory to offer mediatia juvenile cases.

The law should change the time requirements forilgs so that sufficient time can be

allowed for mediations.
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If parties do have a successful mediation in a easehich a charge has been filed, there
needs to be a way to stop the court procedure.

There was less consensus as to whether the sestioeld be offered through a
governmental structure or through an NGO. In tB@4interviews, three respondents thought
the government might be appropriate, three pradem&O’s and one recommended not
identifying a specific body. Only one respondenthe 2006 interviews had a recommendation;
that person recommended utilising NGOs to delive® tervice as a means of avoiding
governmental bureaucracy.

Conclusions for Question 7

« The two primary factors impeding further expansanvictim offender mediation in
Ukraine are the lack of a law to define and regulet and the lack of public
awareness about it.

« Major factors that can support the further develeptrof victim offender mediation in
Ukraine, in addition to an appropriate law and @ased public information, are that
many citizens and justice system officials are vaspportive of the idea once it is
explained to them.

- Recommendation: UCCG should continue its effortdradt appropriate VOM leqislation

and to expand public awareness of restorative ¢gasiind victim offender mediation. In

designing the leqgislation, special care should ddeeh to maximize flexibility that will allow

mediation to be crafted to the needs of individsilations, and to assure that restorative

justice principles are followed in the deliverytbé mediation service.

V. SUMMARY AND CONCLUSIONS

Perhaps the single most important conclusion iat thictim offender mediation
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programmes work in Ukraine, that participants aatisBed, and that the programmes are
restorative. Given the very short time frame fog tmplementation of the UCCG programmes,
the great difficulties that derive from the lack afregulating law and the lack of public

awareness, and the relative newness of Ukraineimiral justice system, such an

accomplishment is no small feat.

The larger question is whether restorative juséind victim offender mediation can be
sustained in the Ukrainian justice system. To d¢R&ent that political events in Ukraine are
moving in the direction of increased democracyhhestorative justice and VOM will continue
to have strong appeal. The history of communistitrob and the legacy of cumbersome
bureaucratic structures and widespread corruptevre halready led ordinary citizens in many
situations to seek to work out differences outdaienal channels. Interviews with participants,
programme staff and justice system officials malgarcthat the presence of a process that is
viewed as trustworthy and at the same time thsanmetioned to have an impact on formal justice
procedures offers an appealing middle ground foh gaersons.

As identified above, there is currently no legandate for victim offender mediation in
Ukrainian law. In the long run, this is not a suiséble arrangement. In many situations VOM
could be challenged legally. Further, if role intaents change, the working agreements under
which it operates would need to be re-negotiatashg run sustainability will depend on having
appropriate legislation in place.

UCCG has been part of a working group for the $a&steral months that is attempting to
draft legislation to provide for the practice of WOwithin the Ukrainian Justice System. Such
work is crucial and should be continued. Evenvs®,recommend caution and deliberation in

moving towards establishing VOM through nationgjiséation. Great care must be exercised to
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assure that any proposed legislation both provideshe uniquely restorative components of
VOM and permits variations that can be sensitiveegponal differences, and we feel it is more
advisable to delay legislation than to enact fal@tyslation.

If possible, legislation of a “permissive” natuhat allows VOM to function and permits
communication of appropriate case information toMW@rogramme staff could be a useful
starting place. Such a move would increase thérery of VOM and make possible its more
wide scale use while postponing decisions aboubnaregulations that might prove difficult to
undo later.

The second major barrier, public awareness, i3 alleady being addressed by UCCG,
and these efforts should continue. Data from tlesgnt report on high participant satisfaction
and favourable opinions of justice system personaslbe useful as these efforts are expanded.
The fact that regional programme coordinators hbgen approached to mediate cases not
specifically referred through court channels furtbederscores the potential for VOM to have
wide appeal in Ukraine. The demand for VOM sersican only be expected to increase as
more persons learn about it.

In addition to these two major barriers to susthility, there may be barriers consisting
of formal justice system stakeholders who mighhdt#o lose if mediation becomes widely
practiced. The chief categories mentioned in mgstiwith mediators and justice system
representatives were inspectors, police officiaig] lawyers. Regarding inspectors and police
officials, as VOM expands and becomes an instit@iaed component of the justice system
response to crime, there will need to be a prooéss-defining performance criteria for such
positions so that successfully mediated casessmscsuccessfully settled can also contribute to a

positive performance evaluation for inspectors polite officers.
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Justice system officials and mediators had a ramig@pinions about existing and
potential resistance from lawyers. Some felt t@d lawyers would have nothing to lose as
mediation expands and might even find that thdirigoeasier. However, mediators reported that
they sometimes encounter resistance from lawyeispatific mediation cases. Counteracting
such opposition will similarly involve increasedijig information efforts and tactics to help
lawyers develop a stake in the increased use ofatneal

In conclusion, The UCCG initiative in restoratipestice victim offender mediation has
produced positive results in a very short periodtiofe. The high satisfaction of VOM
participants, the favourable responses of justigstesn officials, and the successful
implementation of restorative principles in the ma#idn programmes bode well for the future of
restorative justice in the Ukrainian legal systeihese findings provide a strong foundation for
Ukraine and UCCG to work towards increased pubhearaness of VOM and towards

implementation of appropriate national legislatiorsanction and institutionalize its practice.
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APPENDIX B

THE UKRAINIAN JUDICIAL SYSTEM

By Toran Hansen, M.S.W.
Research Associate
The Center for Restorative Justice and Peacemaking
School of Social Work
University of Minnesota
February, 2006

The Ukrainian Judicial system is in its formatiwages. Ukraine received its
independence from the former Soviet Union in 19891d has since been constructing its own
legal system. The Judicial system, originally bagsedSoviet principles and law, has undergone
radical and fundamental changes to its charactrisastill undergoing these changes at present
based on concurrent political reforms.

Ukraine has moved from being a communist stateettbome a multi-party parliamentary
democracy with a market economy. It now has sepagaecutive, judicial, and legislative
branches. In the Soviet model of Ukraine’s pastjtipal interference in judicial decision-
making and the corruption of judicial officials wa®t uncommon. This heritage is slowly
diminishing as judicial reforms toward a democratiodel take place. The independence of the
judiciary is slowly becoming more of a reality witliminishing levels of corruption and political
interference.

The new legal system is based on the internatistealdards and norms of the legal
community with ultimate authority coming from thekidinian constitution, ratified by the
Verkhovna Rada (the Parliament) in 1996. Only Parliament is ememd to modify the
constitution. The ultimate authority for interpregithe Constitution is the Constitutional Court, a

body of 18 appointed judges serving 9-year ternie dourt system is organized into 4 levels

starting from the local court level to the regioaglpellate (appeals) court level, to specialized
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high court level (such as the Appeals Court of Wear High Commercial Court) and through
to the Supreme Court level which only defers togjuénts made by the Constitutional Court.
The defendant in a case has the right of appehkitukrainian system.

International human rights standards are the Hasithe Constitution. For instance, the
constitution specifically protects the rights ofnmiities. Of particular note, is the rights granted
to the Autonomous Republic of Crimea which is lecain Ukraine. Crimea is permitted to
develop their own laws as long as they accord thighUkrainian Constitution.

There are 3 options for how judges preside oveexas Ukraine: alone, in a committee of 3

judges, or as a judge with 2 “public assessorsdfgssional jurors with some legal training)

depending on the crime’s classification. When imgraup, decisions are made by majority

amongst the judges and jurors with the presididgguvoting last so as to not influence the other
votes. The judgment is delivered with the sentdnpen a guilty verdict) as there is no separate
sentencing hearing. Having juries preside oversa tstnew to the system and will likely not be

common until the completion of system-wide judiciforms.

The codes governing Ukrainian law are quite newd as they are approved by
Parliament, they will replace the existing Soviet-éaws. The following codes have all been
adopted since 2001, with some still awaiting redifion in the legislature: the Civil Code, the
Labor Code, the Code on the Family, the Budget CdHe Land Code, the Code on
Administrative Infractions, the Criminal Code, tGerrectional Code, the Civil Procedural Code,
the Commercial Procedures Code, and the CriminabAcode.

Ukraine is already a party to many internationahties and is a member of the Council of
Europe. They are subject to the European Conventioirduman Rights and their fellow

European nations have been supporting and encogrdgkraine in its efforts to reform the
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judicial system to improve the county’s human rggtécord. Canada and the United States have
also been actively encouraging Ukraine’s judiciaforms with the United States alone
contributing over $3 billion towards this end sindkeraine’s independence in 1991.

Ultimately, the system is not unlike the Americardicial system in many respects. An
inquisitory period prior to trial to investigatecame and discover evidence is followed by an
adversarial court procedure. There are some irtbegedeatures of the system which are
departures from the American model, however. Fangle, there is no death penalty in
Ukraine. There has been a concerted effort in bkréd develop approaches to sentencing other
than incarceration. Recently, incarceration in iH@dhas been more common and there has been
a conscious effort to reduce incarceration as aspurent. While traditional punishments such as
incarceration (with inmates being legally requitedvork), fines, removing parent rights, public
censure, and confiscating property are still pcactj public work projects, restrictions and
deprivations of other liberties, and restrictions military service or public office are also
possible sentences. The search for other altegsatsvongoing. Victims’ rights are also integral
to the system. For instance, in instances of mipnodily harm, beating, non-aggravated
defamation or rape, the prosecution cannot proeadthe case without the victim’s consent.

This desire to incorporate victim’s rights andeatiatives to incarceration into the legal
system is highly compatible with the principles Réstorative Justice. The Supreme Court of
Ukraine adopted a resolution to increase effontsedi at reconciliation in the court system, to
increase the use of Victim-Offender mediation, smtlave court officials cooperate with NGOs
assisting in efforts to provide technical assistaftr Restorative Justice program development.

This initiative accords with the UN Economic andciab Council’s desire to increase worldwide
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use of Restorative Justice in criminal mattersdooadance with the repomBasic Principles on
the Use of Restorative Justice in Criminal Matters, published July 24, 2002.

Interestingly, while Restorative Justice programesidwide have traditionally dealt more
frequently with juvenile offenders, Ukraine has specific Juvenile Justice system. The age of
criminal responsibility is 16 years or 14 yearsskerious offences (such as homicide, rape,
assault, or robbery). There is no specific system tfying younger offenders however. A
specific Juvenile Justice system is in its formatstages and Ukraine is in a good position to
incorporate Restorative Justice practices and iptee within that system when it comes to
fruition.

Ukraine is in a critical period of Judicial systetevelopment. While it continues to
struggle with problems within the system such asugtion, political interference, beatings and
killings by police, beatings and killings in thegan system, arbitrary arrest and detention, mal-
distributed legal services, and the like, at thmes@gime as it continues the face the problems of
any developing country (problems with poverty, HNDS, poor nutrition, the sexual
exploitation of women and girls, poor infrastruetuetc.). The Judicial system continues to be
under-staffed and under-funded in this time ofcadchange. This is particularly debilitating in
a legal environment with very poor resources amidlities. However, the groundwork is being
laid for changes that should help the fledglingiorationg-term and, with the anticipated
stabilizing of the political climate and the Judicsystem becoming more and more codified, the
opportunity to create an effective, efficient leggstem that respects human rights is potentially

not too distant.
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APPENDIX C

SUMMARY OF DATA SOURCES

Data sources for the 2006 Evaluation of the Intotidn of Restorative Justice in the Ukrainian
Legal System included the following, in chronoladiorder of collection:

Justice System perceptions about victims, offenderd mediation, 2004In the spring and

summer of 2004, as the regional programmes wetebpgnning to be established, the
UCCG Project Design, Monitoring and Evaluation Ghioator interviewed a total of
nine representatives of the justice system from fegions. These interviews followed a
structured interview schedule. The interviews wexrded and transcribed. Appendix
[, “Summary Of 2004 Legal System Interviews,” wasated by the UCCG Coordinator
and provides transcripts of the responses undéraabe interview questions.

Regional Programme Data, July, 200%rogramme coordinators from each of the seven

original participating regions compiled data shekgscribing the basic activities of their
programme and tallying case activity based on tegien forms up to that point in time.
The data sheets were translated into English amdged to the CRJ&P team, who then
collapsed the data into a single chart that isgumesl in Appendix D, “Summary Chart of
Seven UCCG Regional Programmes.”

Programme Narratives, November, 200Regional programme coordinators from the five

regions that are the central focus of this repordtev narrative descriptions of the
operation of their programmes. These were tragglatto English and are presented in
Appendix E, “Programme Narratives in Five RegiantJkraine.”

Participant Evaluations, November, 200Regional programme coordinators from the same
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five regions utilized written questionnaires to hgat participant evaluations of their
experience after initial meetings with mediatomsd after victim-offender mediations.
The results of these questionnaires were tallied®CG staff and submitted with the
regional Programme Narratives in November 2005.J&Rstaff collapsed this data set
into charts that are presented in Appendix H: ‘iegant Evaluations.”

Mediator Evaluations, 2005 Mediators in five regions completed written diggmaires

assessing their perceptions of the impact of tledirpinary meetings with participants
and the mediation meetings. The results of thosstipnnaires have been collapsed into
charts and are presented in Appendix K “Mediataal&ation Data.”

Qualitative Case Studies, 2005 and 20@&gional Programme coordinators/mediators from

three regions wrote narratives describing a totadewven cases that engaged in victim-
offender mediation. These narratives were tragglaito English and made available to
the CRJ&P research team. In February, 2006, teeduthor made a ten day site visit to
Ukraine and interviewed a total of seven mediaparticipants in four regions. Two of
the interviewees were involved in the Case Stuthas had already been developed by
Regional Programme Coordinators. The remaining finterviewees were from an
additional three cases, bringing the total numlferases with extensive qualitative data
to ten. Information about the ten cases is sunmadrin Appendix F, “Summary of
Qualitative Case Studies.”

Programme Activity Summary Chart, January 1, 2006he UCCG Project Design,

Monitoring and Evaluation Coordinator collectedadah all programme activity from the
beginning of each programme through January 1, 20@6created a chart with the data.

This chart is presented and discussed in Sectiofindings, under Research Question 5.
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Justice System Representative Interviews, 2006&e first author interviewed a total of 9

justice system representatives during the Febr2fi§6 site visit. One of these
representatives had also participated in the 2a@hiiews by the UCCG Coordinator.
The rest of the participants had not previouslynbiegerviewed for this study. These
interviews were semi-structured and probed respustieiews about victim offender

mediation in general, their perceptions of the paogne operating in their region, and
their recommendations for expansion of victim offen mediation in Ukraine. A

summary of interviewees’ responses is providedppeéadix J, “Summary of 2006 Legal
System Interviews.”

Mediator Focus Groups, 200Bediators from nine regions participated in a-dag focus

group meeting in Kyiv in early February, 2006. Ttiscussion was transcribed and
translated. CRJ&P staff created a summary of lileenes that emerged; this summary

and the transcriptions are presented in AppendiM@&diator Focus Groups.”
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APPENDIX F

SUMMARY OF QUALITATIVE CASE STUDIES
Qualitative information on a total of ten individuaediations was collected as part of the data-
gathering phase of the program evaluation. Theeeewiwo sources for this information.
Program staff developed detailed case study neesaton a total of seven cases from three
regions. In addition, during the first author'desvisit to Ukraine in February, 2006, she
interviewed four victims and three offenders froourf regions. Two of these interviews
involved participants in cases that had been writtp as case studies by program staff. The
remaining five interviews involved participants rimothree cases that had not previously been
documented. A summary chart covering the ten casprsovided at the end of this Appendix.
Cases came from Crimea (Bakhchisaray and Krasndeisky), Ivano-Frankivsk, Kharkiv
(Dergachi) and Kyiv.

CHARACTERISTICS OF THE TEN QUALITATIVE CASE STUDIES

Gender All ten cases involved male offenders

Crimes
Burglary four
Theft two
Fraud one

Leaving in danger one
Banditry one
Damage to car  one

Relationship of Victims and Offenders

Six cases involved crimes between persons unkihowne another previous to the crime.
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Two cases were between neighbors.
Two cases were between friends/acquaintances.

Aqge of offenders

Seven offenders were clearly juvenile
One offender was an 18 year old.
Two offenders were adults.

Reasons for participating in mediati®@ome participants gave more than one reason):

Victim reasons:
To help the offenders and prevent future behavioblems = five
To receive compensation = two
Unknown = three
Offender reasons:
To lighten or reduce the sentence = five
To be accountable and offer compensation = two
To live peacefully/restore relationship = two
Unknown = two

Parties’ attempts to resolve differences prior gdration:

In five cases, neither party attempted to negotmt@rrange settlement before coming to
mediation.

In one case, the offender contacted the victimr dfte initial preparatory session with the
mediator and attempted to settle without mediattbe; victim (who had requested the

mediation) refused and insisted on meeting onlynwhediators were present.
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In four cases the parties had made some effort rioaskettle the case before it was referred to
mediation. Efforts were initiated by the victim tinree instances and by the offender’s
family in one instance. Payment had already beadenm two of these cases by the time
the case came to mediation.

Accountability of Juvenile Offenders

In six of the seven juvenile cases, the juvenils weluded in the mediation session; in the
seventh, the juvenile was still in remand prisorewhhe mother met in mediation with
the victim, agreed to compensation, and paid tmepamsation. There is no information
on whether or not this juvenile repaid his mother.

The victim in one juvenile case did not wish toaige compensation.

Compensation was paid to victims in six juvenileeasa In one case compensation was paid
directly by the juvenile offenders. In five casgsnpensation was paid by parents. In
three of these cases the juveniles were clearlglwed in either paying the parents back
or otherwise helping to compensate the victim diyec

Other unigue circumstances and comments:

In one case, the juvenile offender’'s mother coetathe victim and paid the stated damages very
early in the case, before the investigation was pteted. Ultimately the investigation
showed that her son did not cause the damage. high$ights the need to be able to refer
cases to mediation early in the process. Offefatailies especially feel pressure to settle in
order either to prevent the victim from submittiagcourt case, or to lighten a potential
sentence. These pressures may lead them to magkarapriate agreements in the absence of

impartial and knowledgeable mediators.
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In another case the offender sought to meet thewfter he had already received his sentence;
his sole purpose was to offer apology and compmmsaflhis highlights the need to remain
open to receive cases at any stage of the proc&ks. victim in this case did not wish
compensation, but did have several questions, aasl able to receive answers to his
guestions.

Of the six juvenile cases in which compensation pa&id to victims, juveniles in two cases were
apparently not required to contribute directly b® tcompensation. These cases provided
some restoration to the victims, but may not hauecseded in holding the offender
accountable for his criminal behavior. As desdibbove, in one of these cases the juvenile
offender was not present for the mediation, sineemas still in remand prison. It is not
known whether the reason for scheduling this memhgprior to the offender’s release was

due to the court requirements for settlement gaa court hearing date.
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CASE/ CRIME/ Offender | Previous. O reasons V reasons | Meeting data Settlement RJ Reported
SOURCE | CODE data relationship; - characteristics |impact on
Attempts to settle? Offender
Victim Stealing: Juvenile Not acquainted O mother hoped it ‘help O notdoit | Present: 2 mediators, V, | 252 UAH, negotiated | Partially O mother: “he did
interview, burglary from male; 15at | No previous effort to would help her son again” 0, O's mother, another V | and agreed to in restorative for make some
interview with | Dacha time of settle reported have a second from a different crime by | meeting; paid by O victim changes.”
Offender’s crime; chance same O. mother. O has no Partially “probably in that
mother tuns 17 in job. restorative for O moment he
Feb 2006 0 apologized (he met victim, understood. But
heard her story, he still falls under
apologized, butdid | the influence of
not help with others.”
financial
compensation)
Victim and Burglary and 3 juvenile V and three O'’s are O: “To remain good ‘it is the right 2 meetings: 1 O refused | 135 UAH apiece V: O was held O mother: “his
Offender harassment males; neighbors neighbors and notbe | way” “any kind to come to first meeting 0 apology accountable behavior got
interviews Interviewee | No previous effort to hostile” of peace is so V reported “unable to | O mother paid butO | O mother: “We're better. He's
was 15 settle reported O mother: “to live better than a come to agreement” and | is paying her back like neighbors decided to go to
year old peacefully together.” | good war” “for they met again with all 3 | (has a job with his now” tech school after
male the O to change” | Os and parents brother) high school.”
Case study Theft of cell Juvenile V & O not previously O’s mother requested | unknown O mother was present, 800 UAH paid by O Restorative for Unknown; O not
phone male acquainted the service after O was not; O was stillin | mother during victim involved in
Article 186 O mother had referral from SJC remand prison. meeting Offender himself mediation
CCu previously mediated V would not have was not involved:
3 offenders regarding another crime any property claims not present at
accosted V, hit her son had committed meeting,
him several apparently not
times and stole involved in
cell phone financial
compensation to
victim.
Case study Banditry Male Not previously O wished to unknown 2 mediators, Vand O, no | No written Owas held O sought meeting
Article 187 Juvenile? acquainted apologize and parents present agreement accountable because of his
Ccu [Service for compensate V had Qs about crime O offered V was satisfied wish to apologize
Accosted Juvenile No previous effort which O answered compensation but V and be
stranger, beat Caseswas | reported said O apology and accountable for his
him and stole informed agreement not to actions
sports bag. about the commit future crimes
O was already outcome] was sufficient
sentenced: 5
years,
suspended
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CASE/ CRIME/ Offender | Previous. O reasons V reasons | Meeting data Settlement RJ Reported
SOURCE | CODE data relationship; - characteristics |impact on
Attempts to settle? Offender

Case study Article 135, Adult male, | Not previously From case study: For financial 2 meetings: amount 18,000 UAH V received “He paid, but he

and leaving in 34 years acquainted. “mediation could be assistance to agreed in 1st meeting, V compensation doesn’t send cards

Victim danger old; monk mitigating factor rear her dead asked full payment up or birthday gifts

interview (equivalent of O contacted V and when determining the | sister’s two front, O asked time to O was held like he said he
Failure to attempted to settle punishment.” daughters consider. Second accountable would”
render aid) privately after mediation meeting: O agreed and
victim died, V's office invited him to paid V entire amount
sister who is participate, but V
raising V's two refused to meet him
daughters was without mediators
named as the present
victim in this
case.

Offender Damage to car | Juvenile Not previously For V to drop his unknown Extremely brief Previously paid V withdrew invoice | O reported he will

interview male acquainted. petition to court O reported that V never do anything

Previous attempts; O refused a preparatory Mediation agreement | However O had like this again, but
mother paid V already; session and refused to was that V would already paid for a said it's because of
O did not cause the read the explanatory withdraw his claim crime he didn’t how badly the
damage pamphlet about O'is paying his commit police treated him.

mediation. O reported mother back from

that V agreed to restaurant job O wished V had

withdraw his petition and wanted to hear his

wanted to get the story

meeting over quickly.

Case study Theft from 18 yearold | neighbors [both O and his unknown Offender paid Neighbor O Mother: “My son
garages, two male mother felt too much | [V would have damages in 8 relationship talked with adult
instances shame to speak to withdrawn her installments restored men as man can
Article 185 the victims alone but | claimif O’s O held talk to a man...

were willingtodoso | mother had Total 1500 UAH accountable after that, he has
with the mediators] come to them 0O apologized Vrecd changed.”
earlier] compensation O “they treated me
as a human being,
while I diditas a
pig.”

Case study Theft of spare 3 juvenile Os not previously Case study says Os Having an All 3 kids, at least one 500 UAH each paid V sought far less Eventually V hired

and parts males known to V “were sorry for what impact on the parent each, victim, by parents than value of parents of 2 of the

Victim Article 185 Ages 12, V made contact with O had happened and kids victim’s company lawyer, | Youths also helped damage; Os offenders to come

interview 14 and 14 parents but one set of wanted to correct the mediator repair damaged helped repair work for his

parents refused so V situation.” watering system with | damage. company

sought court and was
referred to mediation

help from their
parents
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CASE/ CRIME/ Offender | Previous. O reasons V reasons | Meeting data Settlement RJ Reported
SOURCE | CODE data relationship; - characteristics |impact on
Attempts to settle? Offender
9 Case study Theft of cell Juvenile V and Os were friends unknown Receive Os elected to come Os agreed to pay These two youths
phone and males 15 V’s mother owned the compensation without supportin order | cost of cell phone. took total
handbag and 17 phone; she made to be accountable; [amount not givenin | responsibility in
years old several attempts to Mediator suggested case study] One spite of the fact
settle but reported to including school official paid right away, one | that they are
law enforcement when to make certain required longer to juveniles and have
unsuccessful. procedure could be valid | complete payment. very little family
and recognized by the V's asked court to support.
court (an adult presence | take agreement into
is required in juvenile account and not Victims saw
situations) deprive Os of liberty. | personal situation
of youths
10 | Case study Fraud Adult male, | V and O were friends Prevent going to Prevent O from V, O, two mediators V did not wish Identified both V Restored
Article 190 25 years O’s mother had partly prison, repair having to go to additional and O needs, held | relationship,
Theft of cell old compensated V by the relationship with prison, change compensation 0 accountable, agreed to attend V
phone, swindle time mediator contacted | friend his behavior for because he and O’s restored V/O church with him
him; he was serving a the better mother had agreed relationship
conditional sentence for to the amount. V
another crime. wanted O to be held
responsible. O
reported he was
paying his mother
back.
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APPENDIX G

MEDIATOR FOCUS GROUPS

MEDIATOR FOCUS GROUP ISSUES

Program mediators met in facilitated focus group&yiv on February 1, 2006. Because of the
size of the group, it was divided into two group3he discussions were audio-taped and
transcribed, and the transcription was then tré@dlanto English. The two transcriptions are

attached at the end of this appendix.

The key questions that guided the discussion wefell@ws:

-- When you think over the cases you've been abladdiate, which one do you think was most
successful, and why?

-- When you think about the cases you've workedh wiat either didn't reach an agreement, or
were not able to meet, which one do you think ahasbiggest failure, and why?

The following themes emerged from these discussidtesms in quotation marks are from the

words of the participants as transcribed and ted@dl Items not in quotation marks are
summarized or paraphrased from the discussion.

The need for a mediation law

-- “People are frightened when we talk about apé&iment.”

-- “We [mediators] had no way to convince them [thetims] we weren’t the offender’s
representative.”

-- “When we tried to call the lawyer, and ask ifgtpossible to talk with him, he said ‘Who
are you? You are not court representatives. Goedf by

-- Mediators often obtain incomplete contact infation
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-- “The authority of the program increases wheis ibfficially recognized and included into
the legal system. Confidence of the participanthefcriminal process would increase.”

-- “The most important thing is that this proceduteesn’t break the law. Now this
mechanism is affirmed by the Ministry of Internafférs, signed by Internal Affairs
Minister Lutsenko. It was in December. It is wnttan the mechanism that the
investigator of the criminal police who works wijveniles has to inform sides about
their right to become reconciled. He has to giventhcontact information of the center
and recommend that they apply to the center, ieaghere the offender admits his
guilt.”

The need for support for mediation from the jusigstem:

-- “It is very important who informs the partiescalb an opportunity to participate in the
mediation process. That means that if the repratees of the justice system do it, it is
more credible than if a mediator contacts the esuby telephone.”

-- One problem is obtaining no contact informatmmincomplete information from justice
system referral sources. In one instance, the atwdi received a referral from the
investigation department with no contact informatiand when they contacted the
attorney, the attorney refused to share any infaana

-- A related problem is obtaining incomplete inf@tn about the particulars of the case.
Often knowing those particulars can help mediagors out responsibility and support the
parties in appropriate solutions.

-- One investigator refused to accept the mediaggdement and convinced the victim that

the offender wouldn’t pay it.
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-- The time limits of the justice system make iffidult. There is not much time to track
down participants, learn the details of the casfy them understand mediation and work
out an appropriate solution before the next reguoaurt procedure.

-- In one situation, the two sides met and camagi@ement, but the court closed the case
before the mediation results were reported, sooffender no longer felt bound by the
agreement.

-- In spite of the new decision by the Ministry &fternal Affairs, when mediators
approached the investigator and asked for comtémtmation of the participants, he said
that it is illegal.

Interactions with lawyers:

-- Sometimes lawyers forbid the juvenile (or thegaile’s family member/representative) to
admit guilt

-- One lawyer threatened one mediator so muchttiegperson left the program

-- Sometimes lawyers recommend that the victimadicipate

-- Many lawyers perceive mediation as a competitvganization that impedes them from
earning money.

-- One defense lawyer tried to persuade the vittirohange his testimony after bringing the
victim a small sum paid by the offender.

-- “I have been cooperating with one lawyer fortgua while. He has seen that mediation
provides an opportunity to increase the qualititiefwork”

The need for public relations/dissemination of médn information
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-- P.R. will help potential clients not be so frighed of mediators. They won’t assume
mediators are on the other party’s side, and th#éyalkeady know something about how
mediation might be helpful to them.

-- P.R. is especially needed with specialists wloskwin the centers where people turn for
help in any kind of crisis. That way they can makKermed and appropriate referrals and
explain about mediation services

-- Rather than blame lawyers for difficulties, itght be more appropriate to blame lack of
public awareness. If lawyers really knew and usted what mediation is they
wouldn’t be so against it.

-- P.R. should include the whole range of reasonsriediation. Often it's not really about
financial compensation. Victims want to meet théemder, ask questions, receive
information, hear apologies.

-- “When you come like out of nowhere, from theesty and say that you can help — it seems
rather suspicious. Moreover everyone knows thae“nf charge” cheese can be only in a
mouse trap.

-- One program has what it calls the “Desk in ther{dor” solution: having a desk in the
court building, a detached place near the courtravibe coordinator sits and gives
information about the program

-- “State structures and public organization havkrtow. In this case there certainly will be a
positive result.”

-- “There should be information about mediatiorotigh the mass media. The people would

come to the program with an understanding of whiat’i
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-- “We have to work more for coordination of pubkad state organizations that provide
services to the parties. Nowadays everyone doesimswork, not knowing about similar
services provided by other organizations. A complpgroach will help very much.”

-- “There should be an understanding of the prooegsonly in the formal, “bureaucratic”
level, but on the level of the ordinary people.”

Mediation and Program Issues:

-- Violent cases: often victims are not ready. dtby psychological services may be needed
before victims are interested in meeting offendesuch cases.

-- Cases where both the victim and the offender beEsponsibility for the problem. In some
instances the “victim” may even be the person wistigated the conflict, but has been
designated the victim because of incurring greaam. In such situations it can be
important to omit the legally determined status/ietim and offender in conducting the
mediation.

-- Cases where there are multiple offenders, ealhedi not all will admit guilt or agree to
participate in mediation. It requires great caré¢lp those offenders who are willing to
meet be held responsible for their part in the ieféewithout taking blame for the entire
crime.

-- Cases where there is significant family confliettween the offender and his/her family.
Often it is necessary to facilitate mediations witlthe offender’s family after the
mediation with the victim and offender.

-- “Emotions are one of the factors that sometimgsede mediation. On the other hand, the

same emotions sometimes help us to conduct medatand to have successful

outcomes.”
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-- “The consciousness of persons who were broughinuhe punitive system can impede
successful mediation. No matter whether it is dimican offender or a lawyer, such
people don’t understand how it can be another way.”

-- A parent of one juvenile offender prohibited nadrs from having any contact with her
child, but wanted to participate in mediation hdér@aediators refused).

-- An investigator sought a bribe in exchange fireaing to accept the mediated agreement

-- “It seems to me that we have to change our ambrd@o the process of referring cases to
mediation. When we started the mechanism was hise you give us information and
then we will do everything ourselves. Now we untlerd that this mechanism works
badly. The system representative has sent peopls.tén this case they will go with
confidence. And the process will be more effective.

Mediator Focus Group 1 Transcription

Facilitator (F): Tell me about cases from your pgcwhen you could not conduct mediation.

We will use these cases to analyze the factorsrti@#de conducting a successful mediation.

Mediator (M): We had one very interesting case alaotraffic accident. This accident caused
death of one of its participants. Two young peopéze friends and their families were friends
too. These boys went on an out-of-town trip to 4kaside. They wanted to spend a night there,
so they had drinks and snacks. But storms and aplouwv began. One of boys began to drown,
but his friend took him out and resuscitated hirhcQurse, the boys were under stress and they
decided to return home. The mountain road was gangerous, moreover it was raining. The
boys got into a traffic accident: their car raroianother car, was driven off the road and struck a

tree. The boy who was saved from the water diethig accident. As a result of this terrible
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accident the families become enemies. Moreovergdtiver of the car the boys ran into claimed

compensation for material damage. We receivedctss from the investigation department.

We had very serious obstacles. The first obstaeke tivat the attorney impeded our meeting with
the offender, didn’t give his phone number, so weldn’'t contact the offender for a long time.
Later we contacted the offender and we had a ngeetith him. We had several meetings.
During these meetings it became clear that he watateoarticipate in the program. We know
that after the accident the boy stopped studyimgsgan working in order to earn money for an
attorney. Moreover, he gave part of his money ®dtiorney, who gave it to the victim. It was

not a normal situation: no one knows how much momay given, who received the money etc.

We also had more serious problem working with tletim on preliminary stage. We couldn’t

prove that we were not offender’s representatiWs.tried to contact her, but she totally refused
to talk to us. We were unable to come into contattt the victim’s side. The case was closed at
this stage. | am really sure that if victim’s skigew about the real events she would be able to

see this situation from a different perspective.

| think that such cases need several meetings.hamdto come to the victim’s side to have at

least one meeting

F: In what way can it be formulated?

M: Yes... It is very difficult to talk about comperigm when a case is about death. How is it
possible to decrease such consequences? Theaffead ready to pay any amount and do it in

any way. It was very important for him to meet dadell how the accident happened. Because
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people involved were his friends, his intimate pass But the sister of the dead boy didn’t want

to meet with him.

F: Why do you think she didn’t want to meet?

M: She was not ready psychologically. She didn’ownabout this procedure for certain. She
wouldn’t accept any contacts. Her actions wererdeteed by anger. She didn’t know about this

procedure and what it could result in. She didrdhwto hear anything.

M: This is the reluctance to talk about the sitoratia denial of any form of interaction with the
other side. | think if legal system representativ@&ed to her and informed her about the
assistance she could receive through the procesgdiftion, it would be possible for moderator

to meet with her. This is one of the possible vasa

F: It means that this is one of the factors thatildacilitate conducting mediation?

M: We also thought about after court mediationwdts important for this boy to tell about that
day’'s events. He wanted to tell his friend’s sidtew he rescued him when he was drowning.
She didn’t know about that. He said that he pledgeif guilty and he is ready to be punished,
but he wanted to say it looking into his friendister eyes. He wanted to apologize. He really
took it very hard because their relations were gaddink that it is needed to develop special
mechanism for such cases and set it into the |IB&sause | know now that it is prohibited to

step back in such case. It is necessary to goaakidock on the door.

F: Are you talking about mechanism for difficultses or about mechanism for coordination with

legal system?
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M: | am talking about mechanism of working withfdi@ilt cases.

M: We had similar case. Two boys fought and assalt®ne boy lost his eye. We received this
case from court — the judge recommended to conabectiation with the sides of the conflict.
These boys were from one village and they were hibeigs. The mediation was done
successfully because both sides were interestadneeting. For the victim side, and especially
for the boy, it was very important to reduce théeiiority complex that he developed from
having a handicap. The victim’'s sister also waritexl offender to apologize. She thought that

the offender could support the victim boy this way.

M: | had similar case with a traffic accident, winhicaused death of one participant. Maybe, this
case was easier, because the victim’s side — sistee dead girl — was the initiator of mediation
process. But conducting mediation was very difticit seemed to me that there was no
particular mechanism to persuade sides to parteipathe process. It requires an individual

approach, although it is very difficult.

M: | think that explanatory letters can help us.tddhen we wouldn’t have to be afraid of being
perceived as the other side’s representatives.nmdiae essence of mediation is in making the
situation clear rather than conducting an agreenoenmonetary restitution. It will be very

difficult for them to talk about it. Maybe it wilbe better to explain it to these people in written
form why it is worth meeting. If one of the sidesedn’t want to meet it is his or her right. But
the other side should have an opportunity to exptes or her position in any way — at the
preliminary meeting with mediator or in the lettéosthe other side. Moreover, communication

through letters can be used when offender is sopri
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M: Talking about factors that impede conducting ragdn, it should be said that there is no

knowledge and understanding of the process of miediamong the population.

M: | want to tell about one case. It was a casenndnelisabled child was beaten by neighbors’
children, and the last time they threw stonesiatchild. The disabled child’s parents went to the
crisis center, and from the center they were rethceto us. But the preparation stage was very
long. | want to say that | was able to conduct rtiediation only because long psychological
work was done by crisis center specialists. It rsetliat if crisis center specialists knew about
the possibilities of mediation they would be alderé¢commend this procedure to their clients.
This cooperation is very important, because psyichl work with the sides can help them to

prepare to the meeting.

| want to tell about one case we had in our pracfithe problem was that young age offender
was not ready to take responsibility for his actidde committed several thefts — he stole plastic
furniture from a summer house. To the mediationrwéed offender, offender’'s mother and the
victim. Mediation was more or less successful ardywnon-standard. The problem was that
during the mediation offender kept silent and hathmer was talking instead of him. Making him
a question | made a pause and felt that he waanit pthat he sat and didn’t know what to say,

he was afraid. Only adult people were talking.

F: How can we determine factors that impeded thdiatien in this case? | mean factors we

could have influence on, but we didn’t manage to.

M: In this case the offender’s family had to be aped, because his mother had no influence on

him. Indeed he was living in the street.
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F: It means that engaging the social environmembportant for successful mediation

M: Yes, in such cases not only the family has toehgaged, but also friends, teachers, and
neighbors — everybody who is not indifferent toneger’'s destiny. And there is a problem that
sometimes we don’t have enough information abandgers’ surroundings; we have no time to

gather this information.

M: Yes, we had a situation when we engaged a sis&grause the mother didn’'t do anything
with the situation. We had situation when the wictvas from more unfavorable surroundings
than the offender. And the victim’s sister did dmyg she could to show her brother what the
situation of the offence meant. She thought thadiat®n was a good task for her brother, who

could commit stealing or hooliganism himself.

M: It seems to me that there is one more problecases where juveniles are involved. This is
the difference in lawyer and mediator's approacteshe crime. Lawyers mostly insist that
juveniles don’t have to admit guilt. It can help @it punishment. At the same time it is

possible to conduct only when the offender admgsghilt.

F: It means that this problem can be called asradmtion between official defense and

conciliatory procedure we offer. Am | right?

M: It seems to me that mediation has to be conduictecoordination with other procedures —

social assistance, psychological counseling, amdeimes, even psychotherapy.

M: | also had problems with investigators. An agneet was signed, which means that
mediation was conducted. But the investigator edu® accept this agreement. After signing of

agreement the investigator seated the victim ag#nesoffender. He frightened the victim that
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offender wanted to escape from compensation oayoitpin parts. Indeed, later agreement was
accepted by investigator. But problem really wasspnt. Investigator demanded a bribe. When

he didn’t receive a bribe he refused to accepigaeement.

Work with juveniles is a specific problem from theediation point of view. Often we make
more then one mediation when we work with juvenilBscause often juvenile who get into
troubles have problems at home as well. Or juveraled their parents have different interests.
That is why it is needed to conduct additional rm&édn between parents and their children. For
example, one mother said that he participated ncitatory procedure because offenders were
rich she would be able to receive money from thsufficient for her children’s studies at the
university for some years. The mostly interestiagtdr is that she didn’t think about educational
effect of mediation absolutely. Moreover, we ofteceive refusal from such parents. They are

afraid, that there future will be crossed out, that are bad parents.

M: Emotions are one of the factors that sometinmegede mediation, and we talked about it
before. On the other hand, the same emotions smr@ethelp us to conduct mediations and to

have successful outcomes.

M: It seems to me too that giving possibility t@ thides to understand their interests in the Initia
stages of procedure has a positive effect on theesgfulness of the procedure in general. Even
in phone talks - both for the victim and the offendit can be emotional aspects, or material
aspect or in the future — procedural, which camp helomit a criminal sentence or decrease its

severity.

M: We have a testing specialist for preliminaryqedure. Firstly he gathers all the information

about victims and offenders. Of course, we arengyyo do it on the stage of investigation, and
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we recognized that it is possible to contact vicomoffender only after a charge has been
passed. It means when the state passes the chifigelly Preparing report for court, the

testing specialist works with sides and has a ahaoexplain all the positive potential of the
mediation to both sides. Then the mediator, who leas information and as a result is less

interested in any particular outcome, begins tokwor

F: This is a plus when coordination is carried lmpbther specialists who know the procedure.

M: Moreover, a testing specialist is a person whil wonitor the implementation and

fulfillment of the agreement in future.

M: Our potential clients’ familiarity with the progm will have a positive impact on the success
of mediation. That is why it is important to payeation to mediation popularization. And some
more words about specialists. People can applypymeganization or institution, state or public,
when they are in a crisis stage. And if specialistssuch organizations know about the
possibility of conducting mediation they will recamend this procedure to their clients to solve
their problems. The same can be said about lawifersexample, | have been cooperating with
one lawyer for quite a while. He has seen that atemh provides an opportunity to increase the
quality of his work. He says that there is a whulaiting list of his clients who want to
participate in a mediation procedure. Unfortunatelgm not able to conduct mediation for

everyone who wants it. By the way, not all the sagigen by lawyer are related with crime.

M: One more problem is when both victim and offenae guilty in a criminal situation, such as
when the victim was an instigator. In this situatibe person who suffered more is proclaimed
to be a victim by police and by the court. In teituation reconciliation during mediation is

necessary. But it is necessary to omit the stagtesrishined by legal system. It is very difficult to
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work in such conditions because people have taamlist their mind from “legal” claims. It

requires long preliminary work with the sides’ irgsts in such case.

M: It is helpful, especially in work with juvenilesvhen victims understand the situation of
problem teenagers. It is important when victimsarsthnd if they won’t be able to receive much
compensation from an offender who comes from addeataged or unfavorable family and
needs help himself. Mediation has very positidacational effect when all the participants,
including victims, develop the plan of assistanoe the teenager. Teenager sees that not
everything is bad in this world. The teenager’sirde® change, to justify confidence of people

who helped him is very good.

M: Moreover | think that there should be an oppuoitiuto know the particulars of the criminal
case for a successful mediation. It is needed niytfor knowledge about case details, but also
for involving the offender’'s surroundings. Becatley can help him to accept responsibility

and to make some steps towards making things right.

Mediator Focus Group 2 Transcription

M: First of all lawyers impede very much. There veasase when a lawyer called and threatened
our mediator so much that he got frightened andsexf to participate in the program at all. A
second problem is that the work with the juversleamplicated by the necessity to communicate
with all legal representatives. Sometimes 75 yddrgoandmothers are representatives because
the mother works in Turkey. And it is very diffitub talk with a grandmother, because she had
several conversations with the lawyer before, &edlawyer had forbidden her to talk to anyone
and admit guilt. Because of this reason we hadlpnabin 3-4 cases. The most interesting thing

is that this problem can appear from both the mitiand the offender’s side. Arguments that
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this is an experiment and everything is legal devork, because some preliminary work was
done there before. We are perceived as a comgetitrganization that impedes them from

earning their money.

M: One more important aspect is the low level aigspam legitimization. People are frightened
when we are talking about an experiment. They aghtened in general, and here we have

something unknown, experimental, it frightens more.

F: You mean that absence of legislation impedeptbeess?

M: | think that it is not right to say that legatgbession or its presence impede the mediation.
Absence of mediation process understanding, wieatdle of mediation is and what their role in
mediation is —that is what we lack. In the same thayrepresentatives of the law enforcement or
court do not know about this procedure and thathg they are afraid of it. Really, many people
are frightened and they are afraid to take respditgi That is why punishment is the only
alternative. On the other hand they don't know tih&ly can take a responsibility and it would

influence the punishment.

M: It is very important who informs the parties abcan opportunity to participate in the
mediation process. That means that if the reprasees of the justice system do it, it is more

credible than if a mediator contacts the partietelgphone.

M: Cases when several offenders or victims areluadare difficult. For example we had case
where three juveniles were present. Plus their parevere there. Totally 9 persons were
involved. During the mediation they could not comeean agreement like the characters of

famous fable — swan, crawfish and pike. Everyorile@unto a different side.
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M: Mediation can not be conducted when the juversilaot ready to admit his or her guilt. For
example, we refused one case when the young mant distow any initiative. | mean that to
every question | asked him, he said “I'll ask mth&x now,” and then he asked father, who told
him what to say. The child didn’'t make a singleisien himself. | insist on individual meetings,
but the parents refused. Although, it seemed tdhaethe child agreed to have such a meeting.

There was some infantilism in his behavior.

M: The second problem present in this case was that victim received 150 hrn. of
compensation for damage caused before the medidti@eemed to us that 150 hrn. was a
laughable sum, because damage was a result ofispdmm pneumatic weapon into the chest
from one meter distance. The victim didn’t belighhe offender’s repentance. He had a feeling
that offender more or less “paid off.” The moneysvgaven to him and a written certificate that
he had no claims was taken. Moreover, the offesdenvyer asked the victim to change his
testimony and to say that he was the one who iedighe fight first and the offender defended
himself. Indeed investigator convinced the victiot to change his testimony. It means that any
situation were material accounts were conductedsioyilar scenario undermine victim’s
confidence to the mediation. Because the offendsrgaid off from the other side. And juvenile

has feeling that he has paid off.

M: The problem can rest on the lack of confidemcthe procedure of accounts which took place.
Because these accounts didn’t take into accounttiraent of penance, forgiveness, repentance.
It only takes the material side into account. Meexo in Great Britain this form of material
compensation is obligatory and it is called “reatmn”. Sometimes it is mistakenly considered to

be a part of the restorative justice. And an assest shows that the victims are often not
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satisfied with this result, because he didn't megh the offender. He couldn’t meet with the

offender, ask questions, and receive information.

M: We also stopped one case because the victim wake focused on getting the money.
Receiving the money was the basis of the whole guoe. And it was said very clear. The
victim’'s mother behaved like it was her luck that Ison became victim. She wanted to receive
maximally large sum of money and other aspects wetanterested to her. Moreover we were

unable to talk to the child because she prohibtted

M: We had a situation when stealing was committed Ipersons. A drunken owner of the flat
left the door open and the teenagers saw it. Theydght the things out of the flat during the
whole night. Later policy could catch and prove ¢t of two persons only. Those last persons
who took most of all. It was difficult to know homuch they took before. And only one offender
agreed to come to us to participate in the media#ond we faced the problem that if we have to
conduct the mediation and there will be a mediatiball. Than we turn to the principles of the
restorative justice. Restoration must take placevden the victim and the offender. We arranged
that we discussed only that responsibility whicfeodler accepts. We also arranged that offender
will compensate only the damage for which he tobk tesponsibility. Sides came to an

agreement. And victim was very satisfied with tasut.

M: Absence of contacts of the sides can impede @t Wot all contacts are available. Only
addresses, without phone numbers. And distancebeariten significant. Moreover, sides can
live in different settlements, for example in théage. And this is a big problem to get there.
And in what way the meeting can be organized whdasslive in different cities or villages.
Often coming anywhere is problematical for them too

APPENDIX G
MEDIATOR FOCUS GROUPS



M: We are also limited by time, which we have dgruofficial case procedure. Of course, | mean

‘unofficially given time’. In the best situation ¢an be 20 days.

M: Insincerity of one side, often offender, alsopedes the business. It is a possible variant,
when in the process of mediation it becomes cleatrthe person wants to escape the punishment

and he is not interested in apologies. His reasppdrticipation is to decrease the term.

M: These risks are minimized if the process is cateld correctly. Because it is very difficult for
offender to be insincere when victim tells aboutsEguence of crime situation he or she had to

go through. Offender doesn’t have the courage tb do

M: One more example when crime determines futurdlicts among the group of offenders. For
example: a crime is committed by the group of tgem® and one of them has previous
convictions. Then the lawyer interferes with theqass and advises the other participants to lay
all the guilt on the previous convictions. A codflbetween offenders develops, and there should
be some work with this problem too. It is reallyfidult for the mediator to work when the

situation is in the stage of escalation.

M: Many of potential participants don’t want to éakesponsibility to solve their situation. They
wait for the Tsar to come and solve all the prolddor them. It is convenient for me. It will be

God’s will if the court takes place. Let him beprisoned for at least one day or two. When we
tried to call the lawyer, and ask if it is possibdetalk with him, he said ‘Who are You? You are
not court representatives. Good bye!”. Some juddss think that they will pass the best verdict.

They think that only two positions exist — theicton and an incorrect decision.
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M: As a result we have an uncompleted mediationerdhwas a meeting where sides
communicated. The offender apologized and thenai@ccepted it and the material damage he
declared was compensated. The sides came to agreeha they will meet for damage
compensation. At the same time during this protesgourt case was closed. After that offender
didn’t want even to communicate with the victim.Aaffender didn’t want to pay any material

compensation to the victim for damage at all.

M: It seems to me that something is not clear is #ituation. First of all, mediation is out of
court process and court decision doesn’t conceenntliediation. It means that if sides discuss
material damage and in what way this damage hdsetocompensated, this is a task for the
mediation discussion. It is independent of thedadt the court makes any decision or not.
Decriminalization means only that the case from treminal category moves into an
administrative category. It does not mean thatcirt didn’t do anything. People, who discuss
consequences of what was done, they don’t disaussnal code and what was infringed. They
discuss facts, acts, and consequences of thesdvist&gator has to put a question this way. And
if person says that if decriminalization took pldoe doesn’t owe anyone anything. This is
absurd. About what repentance are talking in thgeas there is none? Something is not clear in

the mediator’s approach.

M: The consciousness of persons who were broughinughe punitive system can impede
successful mediation. No matter whether it is éimican offender or a lawyer, such people don't

understand how it can be another way.

F: 1 suggest we move to the next question. Now wkdigcuss experience of mediation, which

was positive. And we will mention the reasons ttattributed to it.
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M: | want to say, that it helps when everything ae for the process is present. | would start
from understanding of the process by the peopl®, eduld support it. We have a victim and an
offender and we invite somebody to support thenthim process. It can be parents or legal

representatives. It is helpful when participantdarstand the restorative process.

M: Spreading the procedure’s limits to the creatipproaches can help as well. For example, we
mediate discussion between communities. We didillow the standard mediation procedure

because it was impossible. We worked “not by wdmatsby spirit”. And it helped us really.

M: Indeed, when we started to promote the procedabservance of principles was more
important than observance of mediation stages.elrbeg 4 principles of restorative justice we
follow. And when we follow them, the process walke place even if we began from another
stage. Secondly, when we started studying to becoetkators, we had a discussion, that there is
a specialist, who can conduct the procedure, aektis a professional, which is different from
the specialist who selects the procedure needadarticularly given situation. In your case you
really saw that victim-offender mediation was naitable. You saw other possible way. And you

came to this case like to the conflict situatiothea than to a criminal case given.

M: | can add knowledge of laws by mediator or camatbr. Sometimes just to use this
knowledge like little horror stories like “you cdoe imprisoned for this or that many years”. It
helps to motivate. Sometimes you understand when cgn intervene in the entire process.
Knowledge of other services available. Often theim needs counseling, legal consultations —
where to go and who can help, sometimes even whbefiad a psychologist. Sometimes these

services can help to push the process.
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M: | agree that the procedure of mediation is olenent of the restorative justice procedure.
Because sides met on the mediation, confessed ingye forgiven each another and came to
decision in what way the damage should be compedis&ut the problem is deeper. It is in
reasons that result in crime. For example it carsibetions of social orphanage where there
should be a complex approach. And why we like docims as social justice forums or family
conferences more? Because in this case we cameisesources of the community or the family,

resources of social or state organizations.

F: Are you talking about community support?

M: Yes

M: | have another thing to share with you. We hamby got a feeling, we cannot say so far that it
really works. Intervention into the process in tigime. We call it “a desk in the corridor”. It
means in the court corridor. It means detachedepiadhe court where the coordinator sits and

gives information about the program.

M: The authority of the program increases whers ipfficially recognized and included into the
legal system. Confidence of the participants ofdhminal process would increase. That is why
we have been talking about it for 2 years that wyancome like out of nowhere, from the street
and say that you can help — it seems rather sosgicMoreover everyone knows that free of
charge cheese can be only in a mouse trap. Moréower service is free of charge it means that
it is given by mentally disturbed people or the bens of some sect. So it is easy to understand

that the level of confidence in the words of th&yars or policemen is higher.
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M: State structures and public organization hav&now. In this case there certainly will be a

positive result.

M: There should be information about mediation tigio the mass media. The people would

come to the program with an understanding of wiat i

M: We have to work more for coordination of puldied state organizations that provide services
to the parties. Nowadays everyone does his own ,waok knowing about similar services

provided by other organizations. A complex approaghhelp very much.

M: There should be an understanding of the prones®nly in the formal, “bureaucratic” level,

but on the level of the ordinary people. It waduded into the recommendations of the European
Forum for promotion of restorative justice programthe Central, Eastern and Western Europe.
Education of legal system representatives mustrimnted on humane understanding of this
process, values and principles of restorative lawugh their personal experience. They have to

se that there are procedures like that and thgtdde participate in them.

M: It seems to me, that we have to change our @gprdo the process of referring cases to
mediation. When we started the mechanism was lilee you give us information and then we
will do everything ourselves. Now we understand th&s mechanism works badly. The system
representative has sent people to us. In this tteesewill go with confidence. And the process
will be more effective. And the most important tpits that this procedure doesn’t break the law.
Now this mechanism is affirmed by the Ministry atdrnal Affairs, signed by Internal Affairs

Minister Lutsenko. It was in December. It is wnitten the mechanism that the investigator of the
criminal police who works with juveniles has to anfh sides about their right to become

reconciled. He has to give them contact informatbthe center and recommend that they apply
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to the center, in cases where the offender adnstgilt. It is much better for us. Of course,
when we are going there and ask for contact infaonaof the participants he says that it is

illegal.
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APPENDIX H

PARTICIPANT EVALUATIONS

Two written questionnaires tapping participant evaluations were provided in both Ukrainian and

Russian for

five of

the programme

regions (Ivano-Frankivsk, Kharkiv/Dergachi,

Krasnogvardeisky, Kyiv and Lugansk). The first questionnaire was administered to victims,
offenders and participating support persons after their initial preparatory meeting with mediators,
and the second was administered after the mediation was completed. Regional Programme staff
tallied the data and submitted it with their Programme Narratives in November, 2005. CRJ&P
staff collapsed the data into the tables below.

TABLE H-1
EVALUATION OF PRELIMINARY MEETING WITH THE MEDIATOR

VICTIMSAND THEIR SUPPORT PERSONS

(Total N = 26)
Ne Queeti on response IVA KHA KRA KYI LUG TOTAL
1. | How do you feel after Better 4 3 5 20 (77%)
the meeting with the
di ?
mediator Nothing has changed 3 1 5 (19%)
Worse 1 1 (4%)
2. | Has the meeting with Yes, meeting has helped me 4 4 7 3 4 22 (85%)
the mediator influenced
your willingness to No, it has not influenced me 1 1 2 4 (15%)
discuss the
consequences of the No, meeting has not helped 0
accident in your life? me
3. | Are there any questions Yes 2 1 1 4 (15%)
on mediation procedure
left unanswered? No 5 2 7 3 5 22 (85%)
4. Did you feel Yes 3 3 5 3 5 19 (73%)
comfortable during the
meeting with the Partly 2 1 3 1 7 (27%)
mediator?
No 0
5. | Towhatextend are you | Satisfied completely 3 2 5 3 4 17 (65%)
satisfied with meeting
results? Satisfied partly 2 2 3 2 9 (35%)
Not satisfied 0
6. | Would you recommend Yes, sure 4 7 2 3 16 (62%)*
other people who are in
the similar situation to May be 1 3 1 1 3 9 (35%)
participate in the
Programme? No, never 1 1 ( 4%)

*percentages add to more than 100% due to rounding)
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OFFENDERSAND THEIR SUPPORT PERSONS

TABLE H-2
EVALUATION OF PRELIMINARY MEETING WITH THE MEDIATOR

(Total N = 46)
Ao Question response IVA | KHA | KRA | Kyl | LUG TOTAL
1. | How do you feel after Better 7 4 5 | 15 | 10 |41 (89%)
the meeting with the
mediator? Nothing has changed 2 1 1 1 (11%)
Worse
2. | Hasthe meeting with Yes, meeting has helped me 5 4 6 13 11 |39 (85%)
the mediator influenced
your willingness to No, it has not influenced me 4 3 7 (15%)
discuss the
consequences of the No, meeting has not helped 0
accident in your life? me
3. | Are there any questions Yes 2 4 6 (13%)
on mediation procedure
left unanswered? No 9 4 6 14 7 |40 (87%)
4. | Didyoufeel Yes 6 3 6 16 7 |38 (83%)
comfortable during the
meeting with the Partly 3 1 4 8 (17%)
mediator?
No 0
5. | Towhatextendareyou | Satisfied completely 6 4 5 13 7 |35 (76%)
satisfied with meeting
results? Satisfied partly 2 1 3 4 110 (22%)
Not satisfied 1 1 ( 2%)
6. | Would you recommend Yes, sure 6 4 6 12 7 35 (76%)
other people who are in
the similar situation to May be 3 4 4 |11 (24%)
participate in the
Programme? No, never 0
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TABLE H-3

EVALUATION OF MEDIATION

VICTIMS AND THEIR SUPPORT PERSONS

(Total N = 22)

No. Question for survey response IVA | KHA | KRA | KYI | LUG TOTAL

1. Did your meeting with Yes, the meeting helped me 3 3 7 5 2 20 (91%)
another party help you -
become confident that It did not affect me 1 1 2 (9%)
hg/she WO.UId not repeat a No, the meeting did not help
crime against you? me

2. Do you think that another Yes, completely understood 3 1 2 6 (27%)
party did understand how .
the criminal situation Partially understood 2 3 5 4 14 (64%)
affected your life? No, did not understand at all 2 2 (9%)

3. Did your meeting with | feel better 3 3 7 4 2 19 (86%)
another party affect your _
emotions with regard to It did not affect me 1 1 1 3 (14%)
the criminal situation?

| feel worse

4. Did your meeting with Yes, | understood why 2 2 3 1 2 10 (45%)
another party help you .
understand why he/she | partially understood 2 1 5 3 11 (50%)
committed the crime? No, | did not understand why 1 1 ( 5%)

5. Did your participation in Yes, it did. 2 1 4 3 1 11 (50%)
the mediation programme . _
make for the official It did partially 2 2 4 1 9 (41%)
justice to be more No, it did not at all 1 1 2 (9%)
responsive to your
needs?

6. Can you say that that the Yes 4 2 7 5 2 20 (91%)
Mediator treated you ;
equally with another Partially 1 1 2 (9%)
party? No

7. Did you feel comfortable Yes 4 1 6 5 2 18 (82%)
during the mediation _
procedure? Partially 2 2 4 (18%)

No

8. To what degree are you Fully satisfied 4 1 7 3 2 17 (77%)
satisfied with the _ __
mediation procedure Partially satisfied 2 1 2 5 (23%)
result? Not satisfied at all

9. Would you recommend to Yes, of course 4 2 8 4 2 20 (91%)
another person who is in -
the similar situation to Maybe 1 1 2 (9%)
take part in such No, never
program?
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TABLE H-4
EVALUATION OF MEDIATION
OFFENDERS AND THEIR SUPPORT PERSONS

(Total N = 27)
No. Question for survey response IVA | KHA | KRA | KYIl | LUG | TOTAL
1. Do you think that another Yes, it became better 5 3 7 7 3 25 (93%)
party’s attitude to you _
changed during the It did not change 1 1 2 (7T%)
meeting? .
Yes, it became worse
2. Did your meeting with Yes, | understood 5 3 7 7 2 24 (89%)
another party help you everything
understand how the _
criminal situation affected | understood partially 1 1 1 3 (11%)
- .
his/her life No, I did not understand
anything
3. Did your participation in the Yes, it did. 3 3 6 7 1 20 (74%)
mediation programme _ i
make for the official justice It did partially 1 2 1 2 6 (22%)
to be more responsive to
your needs? No, it did not at all 1 1 (4%)
4. Can you say that that the Yes 5 3 7 8 3 26 (96%)
Mediator treated you i
equally with another party? Partially
No 1 1 (4%)
5. Did you feel comfortable Yes 2 3 5 8 3 21 (78%)
during the mediation i
procedure? Partially 3 3 6 (22%)
No
6. To what degree are you Fully satisfied 5 3 6 7 2 23  (85%)
satisfied with the mediation i _
procedure result? Partially satisfied 2 1 1 4 (15%)
Not satisfied at all
7. Would you recommend to Yes, of course 5 3 8 7 1 24 (89%)
another person who is in
the similar situation to take Maybe 1 2 3 (11%)
part in such program?
No, never
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APPENDIX J
SUMMARY OF 2006 LEGAL SYSTEM INTERVIEWS
The CRJ&P investigator interviewed the followinghailegal system representatives in three
regions of Ukraine during the February site vigitdkraine:
Three judges
Chief, Deputy Chief and Head Expert from one Dast@ffice of Service for Minors (these
three persons participated in a single intervidwjrtcomments are listed below simply
as “Service for Minors” but their responses to lthieert scale questions have been listed
individually).
Two Inspectors of the District Office of State Depgent re Punishment Execution
One head of the District Office of Social Servioe €hildren, Family, and Youth
The interviews were semi-structured to permit feilog the conversation where the interviewee
led it. At the end of the discussion, interviewedso responded to a six item questionnaire,
summarized at the end of this Appendix. One ingpegas not asked these questions.
Open ended responses have been grouped undeHldwerfg headings:
Involvement in referrals to local UCCG mediaticogramme
Case selection criteria
How mediation functions
Opinions about mediation
Opinions and comments about the local UCCG program
Opinions about barriers and opportunities for ragdn in Ukraine
Recommended elements for the proposed mediation la

Opinions about other legal system entities inti@eto mediation
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INVOLVEMENT IN REFERRALSTO LOCAL UCCG MEDIATION PROGRAM

Judge 1: When it is decided to refer a case to atiedi | provide the contact information to the
mediation staff. Technically this procedure opesabutside the law, because legally the
court is not supposed to share any information abotase or its participants with anyone
outside the court system during the investigatimges. So far no one has complained, but
this flaw is one of the biggest reasons | hopenadan be passed to provide for mediation as
an alternative in court processes. Right nowatisexperiment, so in every case that comes
before me, | documents that it's an experiment.

Service for Minors: | contact the parties in theseeaand give them information about the
mediation and invite them to contact [the mediatdrhm not allowed to give an NGO any
information about the parties in a case that issumavestigation.

Children, Family and Youth: We can refer to mediatboth before court and after court, even
after prison. We offer this service and we offeformational services so people know
mediation exists.

Inspector 2: We approached the judge. They arngito give us information after a verdict.
Then the information is not secret. If we coulditdbefore, we could influence the decision
of the court.

CASE SELECTION CRITERIA

Judge 1: Cases are referred if there is a juvenitethere is a victim.

Judge 2: If damage has been done (as opposedrime without a victim, such as drug use).
This includes robbery and burglary, any crimes ragjaproperty. If the offender accepts
guilt. If the offender is a juvenile. Eventuallye might move beyond this — at this stage, this

is where we’ve started.
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Here is an example where these criteria may noé lwawked so well. There was a case
yesterday that | hadn’t referred because in thecptet investigation (when we would
usually offer mediation as an option) the juvemisisted he wasn’t guilty. When we came
to the court hearing yesterday he accepted theaafihis lawyer and pled guilty. 1 would
like to refer cases like this in the future. Theyer asked me to close the case because he
agreed to pay the damages, but | didn’t do thaalee the damages haven't been paid yet. |If
| had referred, the agreement could have been edachThis way he would not have a
criminal record, and the victim would have more appnity to be repaid. Also in this case
the victim didn’t have enough documentation to jgréive amount of damage in the court, but
they could have negotiated this in mediation.
| have been talking with colleagues about mediatrorivil cases, having it required for
persons that are not related, a neutral third gargyve both sides a new perspective. And to
expand beyond just juveniles.

Service for Minors: Small crimes, Hooliganism (dege on the severity), Robbery

Inspector 1: Typically the lighter cases. We iriiggde all juvenile cases after they are referred
to court and before their court hearing. We pretiytinely offer mediation if their attitude
seems open. By the time we've gathered informatvenknow what their attitude is about
the victim and sometimes we know how both sides dbeut each other. We watch their
eyes. They usually live close together. It's h@mrdommunicate if there is a lot of anger, if
either is still vengeful, especially the victim.ddn’t refer cases with a poor attitude or where
people are still vengeful.

Inspector 2: It's appropriate for people committorgnes for the first time, not heavy crimes.
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Referral criteria: interpersonal conflict, unintienal traffic accidents, juveniles, small scale
robberies, hooliganism, juveniles involved in pabiighting. It should be limited by the
seriousness of the crime.

HOW MEDITION FUNCTIONS

Judge 1: Under current procedure, if the mediaisosuccessful, they report back to the court
and attach the agreement stating the conditioneiofbursement and that the victim seeks
nothing more. That way if the offender doesn’tdul the terms of the agreement, the victim
can appeal to civil court.
(What do you think should be the relationship ofdm#on to other consequences for the
offender’s actions?) This would depend on whatlélwe specifies. Mediation is a softening
of the guilt. The person has accepted that tleegtvmmitted the crime, they pled guilty, and
they are restoring what they can.
(At what point(s) in the justice system processyda think mediation is a good idea, and
why?) It would be good to be able to start ia plolice office. But according to law, when
a case has to be pressed further before the ¢berg must be an investigation (of 2 months
maximum) and within ten days there must be a fiestiring. The criminal procedure code
would have to change and extend the time, if thégsaare agreeable. If the parties do have
a successful mediation, we need to be able tote®pourt procedure

Judge 3: Right now our system of alternative punishts is not developed, but it would be
possible. We have started to implement communitykwsuch as working for the local
authorities, shovelling snow for example. If tleg under legal age, they may be required to
perform up to 2 hours a day; if over, up to 4, doda total of 120 hours. This is an

alternative to incarceration, and perhaps they balithankful they are there due to the good
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attitude of the victim, and they will appreciateeithfreedom. None-the-less they will
probably have shame if others see them doing thikvand perhaps that too will serve as a
deterrent.

OPINIONS ABOUT MEDIATION

Judge 2: Most people think it's a good idea. Samet they are suspicious. In most cases
people try to refer a friend to settle problemisal$o happens informally. The NGOs are not
trusted yet. They want to know the mediator wilt take sides.

Judge 2: Russian saying “a bad peace is betteratigaod war.”

Judge 2: the advantages of mediation: First: fervictim to get “mental balance”, to be able to
speak his story, to look into the eyes of the afanto hear that it was random, he wasn’t
chosen and it wasn’t vengeful, to get to know tlfermler, and to know that the peace will
not be broken. Second: to pay back the damageird:Ttihe attitude of the offender,
confessing, regret, apology. Fourth: that therafés is not a bad person but a person who
has done some bad things. And thus that a smalhumity comes to know that they can
solve the problems themselves. They themselvesmapewered, not only the state.

Judge 3: The need for mediation is big. Only thitenate could criticize it, because other
developed nations have this practice.

On the one side, the program can help changettiheda of those who participate in it. Itis
a necessary program. But it's important to be awdrthe context in which it is operating.
A program like this can help prevent juvenile dgliency in situations in which they youth
has a strong family. The role of the family isywenportant for persons 25 and under, who

still depend on their families and receive a lohelp from them. It is important to work with
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the family as well as the youth. I'm not so subew those over 25, who are less dependent
on their families, and perhaps receive supportnbtiso much help.

Judges may not understand the essence or gragfethbehind it. If we reconcile the victim
and the offender, we can restore the victim andcare individualize the personality of the
offender. We can open his eyes to the public wahrel have more chance that those might
become valuable to him as well. And he may bergieegiveness. All of this might help
him in other directions and perhaps he won't commdtre crimes. The fear of criminal
punishment doesn’t deter very much.

Minors have a lack of self realization, and they eato the “mafia romance.” They see the
criminal world as a romantic exciting adventure.h&i they are arrested and incarcerated
they discover this isn’t true, but that may be k@@. This provides an opportunity for them
to make that discovery in time to make differenpichs. Imprisonment is a huge stress and
it is difficult to predict what effect it will haven any single offender.

Some people think it's a way to escape criminaligument, but it's not. In criminal cases,
with good evaluation of the total case, there isvag to escape legal prosecution.

Services for Minors: The advantages of mediatianthat it's a human approach, it humanizes
the process. There is no pressure. A lawyer wbuldg pressure because he has a side
already. The mediator listens to both positiond @nbalanced with no blame. In this way
we do not suppress human dignity. There is a @ésirhelp people in this way. Also
Mediation helps to prevent crime. Every educatianstitution has a department with some
type of authority to help prevent crime. For imsta the university keeps a list of students

who have caused trouble, it provides some oversight
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The only problems people report are in instancesravthey didn’t know about it and wish
they could have known sooner. For example, there avyoung boy who committed a crime
and told his mother to apply after we gave themitiiermation. She didn’t. His older
brother had already committed an offence and redeavsuspended sentence. Now that son
has committed a second robbery and she regretssitlegatdidn’t follow up to receive the
mediation service.

Children, Family and Youth: It helps people solemftict, it helps them understand each other
and not harm one another. They become more ogkacepting of each other.

Inspector 2: When | was first invited to the semioa this issue by UCCG | was sceptical. But
it planted a seed that grew; it was a good thiBg.the second seminar, my point of view is
positive, | am supportive.

It results in meeting the moral and material nesfdsoth the victim and the offender, not just
because a verdict says something.

If we make mediation legal, we could expand the Inemnof cases, and people wouldn't fall
into criminal procedure as much. My job would lasier; | would have more time to talk to
people. Today | am like a machine.

OPINIONS/ICOMMENTSABOUT LOCAL UCCG PROGRAM

Judge 1: When | make my initial request, the NG&f shembers respond right away and do
anything they can to organize it. The mediatiores @nducted to make it easier for me to
decide on a case. By the time it comes to mecdlmer, like when water has come to a boil
and you take the lid off to let the steam out. Amken | make a verdict, people have

received answers to questions, their financial sdeom the case are satisfied, and their
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attitude to the verdict is that it's legally basedd fair and takes into account the entire
process.

(What can the local programme do to improve?) Hange funding. This is the only
organization that does new programs.

Service for Minors: | want to thank (local medigtatho came to us three years ago through the
city council, that there is such a centre herdnave worked here for 24 years with minors.
Before, there was no type of reconciliation sentweffer anyone. So, they provide more
services, and they offer them free of charge.

Inspector 2: Those who work free of charge — yausse their attitude, a drive to help people.

OPINIONS ABOUT BARRIERS AND OPPORTUNITIESFOR MEDIATION IN
UKRAINE

WHAT IS THE GREATEST BARRIER FOR EXPANDING VICTIM BFENDER

MEDIATION IN UKRAINE:

Judge 1: The main disadvantage is the lack of a ldwvould be easier and more effective if
there were a law.

Judge 2: (1) lack of laws. Based on that the curiav, we could be blamed if something goes
wrong. We are acting outside the current law. iRstance giving information about parties
to an NGO is illegal. We give just a little, a geal description without details. No one has
challenged us yet.

(2) Lack of mediators. There are not enough efrth They all have jobs and then they
volunteer for this job, so any single mediator aaroio great numbers of cases and we need
more of them.

Judge 3: We are very fortunate to have the coadperaif our court here. Others might be

ambivalent. First of all, they may see it as pregv@. The court’s responsibility is to handle
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a crime that has already been committed. Manygsdegel that it is not up to the court to try
to prevent crime. Those who feel the only domdithe court is criminal punishment won't
go any further towards having mediation. Preventa a legal basis is considered to be the
role of other entities.

Many victims and offenders don’t understand it. efehhas to be a personality capable of
understanding it. It works better if the persoffgjoder) is part of a community and not so
isolate. If he lives on the streets it won't wakwell.

Service for Minors: Ordinary people do not know afbmediation and will need to be informed
in many types of educational institutions. ThiBaaf offers much such training. It should be
presented at schools and parent meetings as wédlll them there is this kind of service, and
it's free, and | use [the local UCCG program] letdl | take [the local mediator] with me as
much as possible. When ordinary people find owuabt they can only have positive
feelings: it provides legal assistance without faed provides good results.

Children Family and Youth: The greatest barriethis laws. The public would accept it and
would participate if there were appropriate laws.

Inspector 2: We face problems of procedure. Tlsesare criminal, so access to the information
is closed to civil services. Volunteers don't hageess to what they need. Information can
only go to workers who have investigative respahsiblaw enforcement. The court is not
allowed to give information to anyone else.

We want to provide an opportunity to reconcile d’re not allowed to do so. | was
disappointed and dissatisfied after leaving thé $&sninar that | couldn’t start it. In [our

district] law enforcement is very strict obeying ttules, and we have no access.
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It would help if some one could have influence lué head of services here and give them
papers granting authority.
The regulations need to be changed. We need ket@aldlose cases if the parties come to
reconciliation.
The Academy of Judges understands. The Ministryntdrior is more structured, more
hierarchical, more rigid. The Programme needgi ¢ontacts in the Ministry of Interior.

WHAT WOULD MOST FACILITATE THE EXPANSION OF VICTIM OFFENDER
MEDATION:

Judge 1: Having an appropriate law

Judge 2: First: a law. Second: Information — sems for judges, for community members.
Third: Developing a network of mediators and peopleo support mediation. Fourth:
Funding

Judge 3 (in response to the question “Do you hopdiation expands?”) It's not that | have
hope for it — it has to be. It needs to be intbhalized and have a structure so we can be
public with it in our criminal procedure and it ®insomething carried out behind everyone’s
back.
It could also be very useful in civil cases, esakciwhere a single act might create both a
victim and a person with material loss (for ins&rm@n accident that injures one person but
damages property of another). The side that hmaatarial loss has a civil case and can have
a representative.
Offenders may be represented by anyone — a fameiyioer, for example, whether or not
that person has any legal training or knowledge¢heflaw. Having a new institution for

mediation in criminal proceedings take us a stefhéu.
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The most important thing is that we put the trdghe society in the institution of mediation
so that it doesn’t need to be hidden. It needsctjuire official status. Until then the attitude
is one of suspicion.

Inspector 1: When we started lots of people haddea what mediation was. We published
articles in the local paper to tell about the pamgr Now ordinary people come to ask about
the service even if they're not involved in a cmali case. They're curious. Every person
wants to be heard and understood. Social medgtfamily conflict.

Inspector 2: Western Europe demands a decreaseanceration, and we have to work with
them.

RECOMMENDED ELEMENTSFOR THE PROPOSED MEDIATION LAW

Judge 1: The main ingredients of such a law shimdldide first, a definition of the concept, and
that offering mediation should be obligatory inguie cases. The law needs to specify who
will do the mediation, and whether the service $thdne provided by an NGO or by the state.
It should be done by NGOs both because they cdmpsroffer a better financial base, and
they will be more invested in the goals and proegessf mediation. Under the current
structure mediators are paid per mediation. # & government agency, staff will be less
invested because they will be paid a flat rate idrethey mediate or not.

Judge 1. The criminal procedure code would havehtmge and extend the time, if the parties
are agreeable.

Judge 1: If the parties do have a successful rhiedjave need to be able to stop the court
procedure

Judge 3: (1) The law would provide opportunity foediators to have access at the pre-court

investigating stage, with respective procedurditdg If we can accomplish this, the referral
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process will become independent of the informatsqeal relationship system on which it

rests now.

(2) It would be the duty of the mediator to repthr¢ results of the mediation back to the
court. It's not currently required. In our hegswe have only two options: pass the verdict
or close the case. If the mediation has positselts, including confession, apology, correct
attitude, we do not apply a sentence where amearceration might be possible, but we still

have to render a verdict. We are very seldom ableose a case. This would give us a
possibility of a verdict with an alternative pumsént.

Service for Minors: If a minor commits a crime ttese goes right away to an investigator and a
lawyer. If we knew first and could refer to medatthen offenders wouldn’'t have to pay a
lot of money to lawyers. In so many cases, bytime they come to us they have already
paid a lawyer. Each month | receive the list fesathat have been referred to court by the
police. But since it only comes in once a montmstimes a lot has happened already before
| know about it. It is so essential that whenueepile commits a crime we get to the case
right away. Parents in that situation are so sa@ghey will agree to anything to try to
protect their child from court proceedings or pnso

OPINIONSABOUT OTHER LEGAL SYSTEM ENTITIESIN RELATIONTO
MEDIATION

Judge 2: Police are not always ready to recondier police success, the more cases that are
successfully prosecuted the better a job they airegd They have made the charges, now it's
up to the court. So it would be unusual for ubdable to have referrals made at the stage of
police investigation because it will decrease thailccess” rate. Sometimes police officers

think their work is only done properly when theesftler is sent to prison.
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Lawyers: the most professional think this is a gadel, it makes their work easier. If
they’re not professional enough they could endaglifig mediation is competition. Those
who are good enough will always have clients, inivtake them away.

Service for Minors: Lawyers will fear loss of incem

Police will lose money in several ways. Often whmoalice retire they become lawyers.
Then they stay in touch with their old friends dwe police force, and those friends refer
cases to them and receive a kickback for makingefegral.

Inspector 2: Many other inspectors are in favoumefliation too. In the beginning they thought
it was bad. But now most like it. In the proce$seconciliation, you can see a person, not
just the act. You can understand the motives. W/ddeen working at the punishment
machine.

My job responsibilities are that | am executor bé tdecisions about punishment. The
regulations of my duties are that there is not medhcational work. I'm limited by the
verdict. | track it to see that the offender deserything. Then our department applies
again, to send him to jail if he has not. Now wawd like to be not only the punishers, but
the educators, to be human. The court can gieedossible verdicts:

To show up for a service, attend it

May be prohibited to leave the country

Report to us any change of residence, work or study

Ask for a public apology

Refund the damage done
If they violate the conditions the court has setvddhey can be incarcerated. The more

people | send to jail, the better my performancauation is.
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SIX QUANTITATIVE QUESTIONS
On a scale of 1to 5:
5. Strongly agree
4. Agree
3. Neither agree nor disagree
2. Disagree

1. Strongly disagree

Question Judge | Judge | Judge | Service Service Service Children, | Inspector | Average
1 2 3 for for for Family 2
Minors 1 | Minors2 | Minors 3 | and
Youth

1. | think victim | 5 5 5 5 5 5 5 5 5.0
offender mediation
is a good idea
2. | would like to | 5 5 5 5 5 5 5 5 5.0

see victim offender
mediation expand
in my district.

3. | would like to | 5 5 5 5 5 5 5 5 5.0
see victim offender
mediation expand
in Ukraine.

4. | think the local | 5 5 5 5 5 5 5 5 5.0
programme in my
district is doing a
very good job.

5. | think staff of | 5 5 3.5 5 5 5 n.a.* 4 4.6
the local program
are well trained

6. | am comfortable | 5 5 5 5 5 5 n.a.** 5 5.0
referring cases to
the local program.

Qualitative comments on responses to the quangtatiestions:
Question 2, “l would like to see victim offender dmgtion expand in my district.”
Judge 1: Not just for juveniles. There are margesawhere | end up having to make the
reconciliation during the court procedure

Question 3, “l would like to see victim offender dmtion expand in Ukraine.”
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Judge 1: Yes, many times yes
Question 5, “I think staff of the local program avell trained.”

Judge 1: Yes, because they are facilitating suftdesediations.

*Judge 3: By this question | mean both are theyéd and are they prepared: do they have
the logistical and technical support to be ablgdbtheir job done. Not everyone can be
a good mediator. They need to keep adding skits kmmowledge. There needs to be a
state structure. It's not funded well and thisates technical problems. People become
overloaded and don’t have everything they need dotlekir jobs (Xerox machines,
transportation across such a large district). [sieds have to have a psychological
background, training in pedagogy, a way to evalpatsons who are not mentally sound
(and most criminals are not, at least to some éxteread body language. They will
always need to continue their training. It takel®rag time working with people to be
able to discern whether they are lying or not.

** Children Family and Youth: This person also valeers as a mediator so was not asked
this question.

***|Inspector 2: Because we don’t have educatiotraming in law. Mediators need to take
legal training, basic training in law for the cortlof mediation. For coordinating cases
you very much need the legal knowledge.

Question 6, “I am comfortable referring cases ®ltdtal program.”

Judge 1: Yes, it makes my work easier when mediatere conducted. Participants are

more open, the case proceeds further, negativei@mohave subsided and they are

ready to cooperate.
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Judge 3. | am comfortable and I trust the progréindepends on me in any case. It's not my
obligation to do this — we do it out of our persoatitude. There’'s no reason to be
nervous. There is no possibility of a negativaitefrom mediation

** Children Family and Youth: This person also valeers as a mediator so was not asked
this question.

Inspector 2: | am comfortable with the people ia grogram, but not comfortable with the

legal risk.
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